


52.220—52.221 [Reserved]

52.222-1 Notice to the Government of Labor Disputes. 
As prescribed in 22.103-5(a), insert the following

clause:
NOTICE TO THE GOVERNMENT OF LABOR DIS-

PUTES (FEB 1997)
If the Contractor has knowledge that any actual or

potential labor dispute is delaying or threatens to delay
the timely performance of this contract, the Contractor
shall immediately give notice, including all relevant
information, to the Contracting Officer. 

(End of clause)

52.222-2 Payment for Overtime Premiums. 
As prescribed in 22.103-5(b), insert the following

clause:
PAYMENT FOR OVERTIME PREMIUMS (JUL 1990)

(a)  The use of overtime is authorized under this con-

tract if the overtime premium does not exceed
*__________________or the overtime premium is paid for
work—

(1) Necessary to cope with emergencies such
as those resulting from accidents, natural disas-
ters ,  breakdowns of production equipment,  or
occasional production bottlenecks of a sporadic
nature;

(2) By indirect-labor employees such as those
performing duties in connection with administra-
t ion,  protect ion,  t ransporta t ion,  maintenance,
standby plant protection, operation of utilities, or
accounting;

(3) To perform tests, industrial processes, labo-
ratory procedures, loading or unloading of trans-
portation conveyances, and operations in flight or
afloat that are continuous in nature and cannot rea-
sonably be interrupted or completed otherwise; or
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(4) That will result in lower overall costs to the
Government.
(b)  Any request for estimated overtime premiums that

exceeds the amount specified above shall include all esti-
mated overtime for contract completion and shall—

(1) Identify the work unit; e.g., department or sec-
tion in which the requested overtime will be used,
together with present workload, staffing, and other data
of the affected unit sufficient to permit the Contracting
Officer to evaluate the necessity for the overtime;

(2) Demonstrate the effect that denial of the request
will have on the contract delivery or performance
schedule;

(3) Identify the extent to which approval of over-
time would affect the performance or payments in con-
nection with other Government contracts, together
with identification of each affected contract; and

(4) Provide reasons why the required work cannot
be performed by using multishift operations or by
employing additional personnel. 

*Insert either “zero” or the dollar amount agreed to during negotiations.

The inserted figure does not apply to the exceptions in subparagraph

(a)(1) through (a)(4) of the clause.

(End of clause)

52.222-3  Convict Labor.
As prescribed in 22.202, insert the following clause:

CONVICT LABOR  (AUG 1996)
The Contractor agrees not to employ in the perfor-

mance of this contract any person undergoing a sentence
of imprisonment which has been imposed by any court of
a State, the District of Columbia, the Commonwealth of
Puerto Rico, the Virgin Islands, Guam, American Samoa,
the Commonwealth of the Northern Mariana Islands, or
the Trust Territory of the Pacific Islands.  This limitation,
however, shall not prohibit the employment by the
Contractor in the performance of this contract of persons
on parole or probation to work at paid employment during
the term of their sentence or persons who have been par-
doned or who have served their terms.  Nor shall it pro-
hibit the employment by the Contractor in the perfor-
mance of this contract of persons confined for violation of
the laws of any of the States, the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Islands, Guam,
American Samoa, the Commonwealth of the Northern
Mariana Islands, or the Trust Territory of the Pacific
Islands who are authorized to work at paid employment in
the community under the laws of such jurisdiction, if—

(a)(1) The worker is paid or is in an approved work
training program on a voluntary basis;

(2) Representatives of local union central bodies or

similar labor union organizations have been consulted;
(3) Such paid employment will not result in the dis-

placement of employed workers, or be applied in
skills, crafts, or trades in which there is a surplus of
available gainful labor in the locality, or impair exist-
ing contracts for services; and

(4) The rates of pay and other conditions of employ-
ment will not be less than those paid or provided for
work of a similar nature in the locality in which the
work is being performed; and
(b) The Attorney General of the United States has cer-

tified that the work-release laws or regulations of the
jurisdiction involved are in conformity with the require-
ments of Executive Order 11755, as amended by
Executive Orders 12608 and 12943.

(End of clause)

52.222-4  Contract Work Hours and Safety Standards
Act—Overtime Compensation.
As prescribed in 22.305, insert the following clause:

CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT—OVERTIME COMPENSATION

(JUL 1995)
(a) Overtime requirements.  No Contractor or subcon-

tractor contracting for any part of the contract work which
may require or involve the employment of laborers or
mechanics (see Federal Acquisition Regulation (FAR)
22.300) shall require or permit any such laborers or
mechanics in any workweek in which the individual is
employed on such work to work in excess of 40 hours in
such workweek unless such laborer or mechanic receives
compensation at a rate not less than 1 1/2 times the basic
rate of pay for all hours worked in excess of 40 hours in
such workweek.

(b) Violation; liability for unpaid wages; liquidated
damages.  In the event of any violation of the provisions
set forth in paragraph (a) of this clause, the Contractor and
any subcontractor responsible therefor shall be liable for
the unpaid wages. In addition, such Contractor and sub-
contractor shall be liable to the United States (in the case
of work done under contract for the District of Columbia
or a territory, to such District or to such territory), for liq-
uidated damages. Such liquidated damages shall be com-
puted with respect to each individual laborer or mechanic
employed in violation of the provisions set forth in para-
graph (a) of this clause in the sum of $10 for each calendar
day on which such individual was required or permitted to
work in excess of the standard workweek of 40 hours
without payment of the overtime wages required by provi-
sions set forth in paragraph (a) of this clause.

(c) Withholding for unpaid wages and liquidated dam-
ages. The Contracting Officer shall upon his or her own
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action or upon written request of an authorized represen-
tative of the Department of Labor withhold or cause to be
withheld, from any moneys payable on account of work
performed by the Contractor or subcontractor under any
such contract or any other Federal contract with the same
Prime Contractor, or any other Federally-assisted contract
subject to the Contract Work Hours and Safety Standards
Act which is held by the same Prime Contractor, such
sums as may be determined to be necessary to satisfy any
liabilities of such Contractor or subcontractor for unpaid
wages and liquidated damages as provided in the provi-
sions set forth in paragraph (b) of this clause.

(d) Payrolls and basic records. (1) The Contractor or sub-
contractor shall maintain payrolls and basic payroll records
during the course of contract work and shall preserve them
for a period of 3 years from the completion of the contract for
all laborers and mechanics working on the contract. Such
records shall contain the name and address of each such
employee, social security number, correct classifications,
hourly rates of wages paid, daily and weekly number of hours
worked, deductions made, and actual wages paid.  Nothing in
this paragraph shall require the duplication of records
required to be maintained for construction work by
Department of Labor regulations at 29 CFR 5.5(a)(3) imple-
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menting the Davis-Bacon Act.
(2) The records to be maintained under paragraph

(d)(1) of this clause shall be made available by the
Contractor or subcontractor for inspection, copying, or
transcription by authorized representatives of the
Contracting Officer or the Department of Labor. The
Contractor or subcontractor shall permit such representa-
tives to interview employees during working hours on the
job.
(e) Subcontracts.  The Contractor or subcontractor shall

insert in any subcontracts exceeding $100,000 the provisions
set forth in paragraphs (a) through (e) of this clause and also
a clause requiring the subcontractors to include these provi-
sions in any lower tier subcontracts. The Prime Contractor
shall be responsible for compliance by any subcontractor or
lower tier subcontractor with the provisions set forth in para-
graphs (a) through (e) of this clause.

(End of clause)

52.222-5 [Reserved]

52.222-6  Davis-Bacon Act.
As prescribed in 22.407(a), insert the following clause:

DAVIS-BACON ACT  (FEB 1995)
(a) All laborers and mechanics employed or working

upon the site of the work will be paid unconditionally and
not less often than once a week, and without subsequent
deduction or rebate on any account (except such payroll
deductions as are permitted by regulations issued by the
Secretary of Labor under the Copeland Act (29 CFR Part 3),
the full amount of wages and bona fide fringe benefits (or
cash equivalents thereof) due at time of payment computed
at rates not less than those contained in the wage determina-
tion of the Secretary of Labor which is attached hereto and
made a part hereof, regardless of any contractual relationship
which may be alleged to exist between the Contractor and
such laborers and mechanics.  Contributions made or costs
reasonably anticipated for bona fide fringe benefits under
section 1(b)(2) of the Davis-Bacon Act on behalf of laborers
or mechanics are considered wages paid to such laborers or
mechanics, subject to the provisions of paragraph (d) of this
clause; also, regular contributions made or costs incurred for
more than a weekly period (but not less often than quarterly)
under plans, funds, or programs which cover the particular
weekly period, are deemed to be constructively made or
incurred during such period.  Such laborers and mechanics
shall be paid not less than the appropriate wage rate and
fringe benefits in the wage determination for the classifica-
tion of work actually performed, without regard to skill,
except as provided in the clause entitled Apprentices and
Trainees. Laborers or mechanics performing work in more
than one classification may be compensated at the rate speci-
fied for each classification for the time actually worked
therein; provided, That the employer's payroll records accu-
rately set forth the time spent in each classification in which

work is performed.  The wage determination (including any
additional classifications and wage rates conformed under
paragraph (b) of this clause) and the Davis-Bacon poster
(WH-1321) shall be posted at all times by the Contractor and
its subcontractors at the site of the work in a prominent and
accessible place where it can be easily seen by the workers.

(b)(1) The Contracting Officer shall require that any class
of laborers or mechanics which is not listed in the wage
determination and which is to be employed under the con-
tract shall be classified in conformance with the wage deter-
mination.  The Contracting Officer shall approve an addi-
tional classification and wage rate and fringe benefits there-
for only when all the following criteria have been met:

(i) The work to be performed by the classification
requested is not performed by a classification in the
wage determination.

(ii) The classification is utilized in the area by the
construction industry.

(iii)  The proposed wage rate, including any bona
fide fringe benefits, bears a reasonable relationship to
the wage rates contained in the wage determination.
(2) If the Contractor and the laborers and mechanics to

be employed in the classification (if known), or their rep-
resentatives, and the Contracting Officer agree on the
classification and wage rate (including the amount desig-
nated for fringe benefits, where appropriate), a report of
the action taken shall be sent by the Contracting Officer
to the Administrator of the Wage and Hour Division,
Employment Standards Administration, U.S. Department
of Labor, Washington, DC 20210.  The Administrator or
an authorized representative will approve, modify, or dis-
approve every additional classification action within 30
days of receipt and so advise the Contracting Officer or
will notify the Contracting Officer within the 30-day peri-
od that additional time is necessary.

(3) In the event the Contractor, the laborers or
mechanics to be employed in the classification, or their
representatives, and the Contracting Officer do not agree
on the proposed classification and wage rate (including
the amount designated for fringe benefits, where appro-
priate), the Contracting Officer shall refer the questions,
including the views of all interested parties and the rec-
ommendation of the Contracting Officer, to the
Administrator of the Wage and Hour Division for deter-
mination.  The Administrator, or an authorized represen-
tative, will issue a determination within 30 days of receipt
and so advise the Contracting Officer or will notify the
Contracting Officer within the 30-day period that addi-
tional time is necessary.

(4) The wage rate (including fringe benefits, where
appropriate) determined pursuant to subparagraphs (b)(2)
and (b)(3) of this clause shall be paid to all workers per-
forming work in the classification under this contract
from the first day on which work is performed in the clas-
sification.
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(c) Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a
fringe benefit which is not expressed as an hourly rate, the
Contractor shall either pay the benefit as stated in the wage
determination or shall pay another bona fide fringe benefit
or an hourly cash equivalent thereof.

(d) If the Contractor does not make payments to a
trustee or other third person, the Contractor may consider
as part of the wages of any laborer or mechanic the amount
of any costs reasonably anticipated in providing bona fide
fringe benefits under a plan or program; provided, That the
Secretary of Labor has found, upon the written request of
the Contractor, that the applicable standards of the Davis-
Bacon Act have been met.  The Secretary of Labor may
require the Contractor to set aside in a separate account
assets for the meeting of obligations under the plan or pro-
gram. 

(End of clause)

52.222-7  Withholding of Funds.
As prescribed in 22.407(a), insert the following clause:

WITHHOLDING OF FUNDS  (FEB 1988)
The Contracting Officer shall, upon his or her own

action or upon written request of an authorized representa-
tive of the Department of Labor, withhold or cause to be
withheld from the Contractor under this contract or any
other Federal contract with the same Prime Contractor, or
any other Federally assisted contract subject to Davis-
Bacon prevailing wage requirements, which is held by the
same Prime Contractor, so much of the accrued payments
or advances as may be considered necessary to pay labor-
ers and mechanics, including apprentices, trainees, and
helpers, employed by the Contractor or any subcontractor
the full amount of wages required by the contract.  In the
event of failure to pay any laborer or mechanic, including
any apprentice, trainee, or helper, employed or working on
the site of the work, all or part of the wages required by the
contract, the Contracting Officer may, after written notice
to the Contractor, take such action as may be necessary to
cause the suspension of any further payment, advance, or
guarantee of funds until such violations have ceased.

(End of clause)

52.222-8  Payrolls and Basic Records.
As prescribed in 22.407(a), insert the following clause:
PAYROLLS AND BASIC RECORDS  (FEB 1988)

(a) Payrolls and basic records relating thereto shall be
maintained by the Contractor during the course of the work
and preserved for a period of 3 years thereafter for all
laborers and mechanics working at the site of the work.
Such records shall contain the name, address, and social
security number of each such worker, his or her correct
classification, hourly rates of wages paid (including rates
of contributions or costs anticipated for bona fide fringe
benefits or cash equivalents thereof of the types described

in section 1(b)(2)(B) of the Davis-Bacon Act), daily and
weekly number of hours worked, deductions made, and
actual wages paid.  Whenever the Secretary of Labor has
found, under paragraph (d) of the clause entitled Davis-
Bacon Act, that the wages of any laborer or mechanic
include the amount of any costs reasonably anticipated in
providing benefits under a plan or program described in
section 1(b)(2)(B) of the Davis-Bacon Act, the Contractor
shall maintain records which show that the commitment to
provide such benefits is enforceable, that the plan or pro-
gram is financially responsible, and that the plan or pro-
gram has been communicated in writing to the laborers or
mechanics affected, and records which show the costs
anticipated or the actual cost incurred in providing such
benefits.  Contractors employing apprentices or trainees
under approved programs shall maintain written evidence
of the registration of apprenticeship programs and certifica-
tion of trainee programs, the registration of the apprentices
and trainees, and the ratios and wage rates prescribed in the
applicable programs. 

(b)(1) The Contractor shall submit weekly for each
week in which any contract work is performed a copy of all
payrolls to the Contracting Officer.  The payrolls submitted
shall set out accurately and completely all of the informa-
tion required to be maintained under paragraph (a) of this
clause.  This information may be submitted in any form
desired.  Optional Form WH-347 (Federal Stock Number
029-005-00014-1) is available for this purpose and may be
purchased from the Superintendent of Documents, U.S.
Government Printing Office, Washington, DC 20402.  The
Prime Contractor is responsible for the submission of
copies of payrolls by all subcontractors.  

(2) Each payroll submitted shall be accompanied by a
“Statement of Compliance,” signed by the Contractor or
subcontractor or his or her agent who pays or supervises
the payment of the persons employed under the contract
and shall certify—

(i) That the payroll for the payroll period contains
the information required to be maintained under
paragraph (a) of this clause and that such information
is correct and complete; 

(ii) That each laborer or mechanic (including each
helper, apprentice, and trainee) employed on the con-
tract during the payroll period has been paid the full
weekly wages earned, without rebate, either directly
or indirectly, and that no deductions have been made
either directly or indirectly from the full wages
earned, other than permissible deductions as set forth
in the Regulations, 29 CFR Part 3; and 

(iii)  That each laborer or mechanic has been paid
not less than the applicable wage rates and fringe
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benefits or cash equivalents for the classification of
work performed, as specified in the applicable wage
determination incorporated into the contract. 
(3)  The weekly submission of a properly executed

certification set forth on the reverse side of Optional
Form WH-347 shall satisfy the requirement for submis-
sion of the “Statement of Compliance” required by sub-
paragraph (b)(2) of this clause.  

(4)  The falsification of any of the certifications in
this clause may subject the Contractor or subcontractor
to civil or criminal prosecution under Section 1001 of
Title 18 and Section 3729 of Title 31 of the United
States Code.  
(c)  The Contractor or subcontractor shall make the

records required under paragraph (a) of this clause avail-
able for inspection, copying, or transcription by the
Contracting Officer or authorized representatives of the
Contracting Officer or the Department of Labor.  The
Contractor or subcontractor shall permit the Contracting
Officer or representatives of the Contracting Officer or the
Department of Labor to interview employees during work-
ing hours on the job.  If the Contractor or subcontractor
fails to submit required records or to make them available,
the Contracting Officer may, after written notice to the
Contractor, take such action as may be necessary to cause
the suspension of any further payment.  Furthermore, fail-
ure to submit the required records upon request or to make
such records available may be grounds for debarment
action pursuant to 29 CFR 5.12. 

(End of clause)

52.222-9  Apprentices and Trainees. 
As prescribed in 22.407(a), insert the following clause:

APPRENTICES AND TRAINEES  (FEB 1988)
(a)  Apprentices.  Apprentices will be permitted to work

at less than the predetermined rate for the work they per-
formed when they are employed pursuant to and individu-
ally registered in a bona fide apprenticeship program regis-
tered with the U.S. Department of Labor, Employment and
Training Administration, Bureau of Apprenticeship and
Training, or with a State Apprenticeship Agency recog-
nized by the Bureau, or if a person is employed in his or
her first 90 days of probationary employment as an appren-
tice in such an apprenticeship program, who is not individ-
ually registered in the program, but who has been certified
by the Bureau of Apprenticeship and Training or a State
Apprenticeship Agency (where appropriate) to be eligible
for probationary employment as an apprentice.  The allow-
able ratio of apprentices to journeymen on the job site in
any craft classification shall not be greater than the ratio
permitted to the Contractor as to the entire work force
under the registered program.  Any worker listed on a pay-
roll at an apprentice wage rate, who is not registered or
otherwise employed as stated in this paragraph, shall be
paid not less than the applicable wage determination for the
classification of work actually performed.  In addition, any

apprentice performing work on the job site in excess of the
ratio permitted under the registered program shall be paid
not less than the applicable wage rate on the wage determi-
nation for the work actually performed.  Where a contrac-
tor is performing construction on a project in a locality
other than that in which its program is registered, the ratios
and wage rates (expressed in percentages of the journey-
man's hourly rate) specified in the Contractor's or subcon-
tractor's registered program shall be observed.  Every
apprentice must be paid at not less than the rate specified in
the registered program for the apprentice's level of
progress, expressed as a percentage of the journeyman
hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance
with the provisions of the apprenticeship program.  If the
apprenticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits
listed on the wage determination for the applicable classifi-
cation.  If the Administrator determines that a different
practice prevails for the applicable apprentice classifica-
tion, fringes shall be paid in accordance with that determi-
nation.  In the event the Bureau of Apprenticeship and
Training, or a State Apprenticeship Agency recognized by
the Bureau, withdraws approval of an apprenticeship pro-
gram, the Contractor will no longer be permitted to utilize
apprentices at less than the applicable predetermined rate
for the work performed until an acceptable program is
approved. 

(b)  Trainees. Except as provided in 29 CFR 5.16,
trainees will not be permitted to work at less than the pre-
determined rate for the work performed unless they are
employed pursuant to and individually registered in a pro-
gram which has received prior approval, evidenced by for-
mal certification by the U.S. Department of Labor,
Employment and Training Administration.  The ratio of
trainees to journeymen on the job site shall not be greater
than permitted under the plan approved by the Employment
and Training Administration.  Every trainee must be paid at
not less than the rate specified in the approved program for
the trainee's level of progress, expressed as a percentage of
the journeyman hourly rate specified in the applicable
wage determination. Trainees shall be paid fringe benefits
in accordance with the provisions of the trainee program.
If the trainee program does not mention fringe benefits,
trainees shall be paid the full amount of fringe benefits list-
ed in the wage determination unless the Administrator of
the Wage and Hour Division determines that there is an
apprenticeship program associated with the corresponding
journeyman wage rate in the wage determination which
provides for less than full fringe benefits for apprentices.
Any employee listed on the payroll at a trainee rate who is
not registered and participating in a training plan approved
by the Employment and Training Administration shall be
paid not less than the applicable wage rate in the wage
determination for the classification of work actually per-
formed.  In addition, any trainee performing work on the
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job site in excess of the ratio permitted under the registered
program shall be paid not less than the applicable wage rate
in the wage determination for the work actually performed.
In the event the Employment and Training Administration
withdraws approval of a training program, the Contractor
will no longer be permitted to utilize trainees at less than
the applicable predetermined rate for the work performed
until an acceptable program is approved. 

(c)  Equal employment opportunity.  The utilization of
apprentices, trainees, and journeymen under this clause
shall be in conformity with the equal employment opportu-
nity requirements of Executive Order 11246, as amended,
and 29 CFR Part 30.

(End of clause)

52.222-10  Compliance with Copeland Act
Requirements.
As prescribed in 22.407(a), insert the following clause:

COMPLIANCE WITH COPELAND ACT
REQUIREMENTS  (FEB 1988)

The Contractor shall comply with the requirements of
29 CFR Part 3, which are hereby incorporated by reference
in this contract.

(End of clause)

52.222-11  Subcontracts (Labor Standards).
As prescribed in 22.407(a), insert the following clause:

SUBCONTRACTS (LABOR STANDARDS)
(FEB 1988)

(a)  The Contractor or subcontractor shall insert in any
subcontracts the clauses entitled Davis-Bacon Act,
Contract Work Hours and Safety Standards Act—Overtime
Compensation, Apprentices and Trainees, Payrolls and
Basic Records, Compliance with Copeland Act
Requirements, Withholding of Funds, Subcontracts (Labor
Standards), Contract Termination—Debarment, Disputes
Concerning Labor Standards, Compliance with Davis-
Bacon and Related Act Regulations, and Certification of
Eligibility, and such other clauses as the Contracting
Officer may, by appropriate instructions, require, and also a
clause requiring subcontractors to include these clauses in
any lower tier subcontracts.  The Prime Contractor shall be
responsible for compliance by any subcontractor or lower
tier subcontractor with all the contract clauses
cited in this paragraph.

(b)(1)  Within 14 days after award of the contract, the
Contractor shall deliver to the Contracting Officer a com-
pleted Statement and Acknowledgment Form (SF 1413) for
each subcontract, including the subcontractor's signed and
dated acknowledgment that the clauses set forth in paragraph
(a) of this clause have been included in the subcontract.

(2)  Within 14 days after the award of any subse-
quently awarded subcontract the Contractor shall deliver
to the Contracting Officer an updated completed SF
1413 for such additional subcontract.

(End of clause)

52.222-12  Contract Termination—Debarment.
As prescribed in 22.407(a), insert the following clause:

CONTRACT TERMINATION—DEBARMENT
(FEB 1988)

A breach of the contract clauses entitled Davis-Bacon
Act, Contract Work Hours and Safety Standards
Act—Overtime Compensation, Apprentices and Trainees,
Payrolls and Basic Records, Compliance with Copeland
Act Requirements, Subcontracts (Labor Standards),
Compliance with Davis-Bacon and Related Act
Regulations, or Certification of Eligibility may be
grounds for termination of the contract, and for debar-
ment as a Contractor and subcontractor as provided in 29
CFR 5.12.

(End of clause)

52.222-13  Compliance with Davis-Bacon and Related
Act Regulations.
As prescribed in 22.407(a), insert the following clause:

COMPLIANCE WITH DAVIS-BACON AND
RELATED ACT REGULATIONS

(FEB 1988)
All rulings and interpretations of the Davis-Bacon and

Related Acts contained in 29 CFR Parts 1, 3, and 5 are
hereby incorporated by reference in this contract.

(End of clause)

52.222-14  Disputes Concerning Labor Standards.
As prescribed in 22.407(a), insert the following clause:
DISPUTES CONCERNING LABOR STANDARDS

(FEB 1988)
The United States Department of Labor has set forth in

29 CFR Parts 5, 6, and 7 procedures for resolving disputes
concerning labor standards requirements.  Such disputes
shall be resolved in accordance with those procedures and
not the Disputes clause of this contract.  Disputes within
the meaning of this clause include disputes between the
Contractor (or any of its subcontractors) and the contract-
ing agency, the U.S. Department of Labor, or the employ-
ees or their representatives.

(End of clause)

52.222-15  Certification of Eligibility.
As prescribed in 22.407(a), insert the following clause:

CERTIFICATION OF ELIGIBILITY  (FEB 1988)
(a)  By entering into this contract, the Contractor certi-

fies that neither it (nor he or she) nor any person or firm
who has an interest in the Contractor's firm is a person or
firm ineligible to be awarded Government contracts by
virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(b)  No part of this contract shall be subcontracted to
any person or firm ineligible for award of a Government
contract by virtue of section 3(a) of the Davis-Bacon Act or
29 CFR 5.12(a)(1).

(c)  The penalty for making false statements is pre-
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scribed in the U.S. Criminal Code, 18 U.S.C. 1001.
(End of clause)

52.222-16  Approval of Wage Rates.
As prescribed in 22.407(b), insert the following clause:

APPROVAL OF WAGE RATES (FEB 1988)
All straight time wage rates, and overtime rates based

thereon, for laborers and mechanics engaged in work under
this contract must be submitted for approval in writing by
the head of the contracting activity or a representative
expressly designated for this purpose, if the straight time
wages exceed the rates for corresponding classifications
contained in the applicable Davis-Bacon Act minimum
wage determination included in the contract.  Any amount
paid by the Contractor to any laborer or mechanic in excess
of the agency approved wage rate shall be at the expense of
the Contractor and shall not be reimbursed by the
Government.  If the Government refuses to authorize the
use of the overtime, the Contractor is not released from the
obligation to pay employees at the required overtime rates
for any overtime actually worked.

(End of clause)

52.222-17  Labor Standards for Construction
Work—Facilities Contracts.
As prescribed in 22.407(d), insert the following clause:

LABOR STANDARDS FOR CONSTRUCTION
WORK—FACILITIES CONTRACTS  (FEB 1988)

(a)  In the event that construction, alteration, or repair
(including painting and decorating) of public buildings or
public works is to be performed hereunder, the Contractor
shall comply with the following listed clauses of the
Federal Acquisition Regulation in performance of such
work:

(1)  Contract Work Hours and Safety Standards
Act—Overtime Compensation at 52.222-4.

(2)  Davis-Bacon Act at 52.222-6.
(3)  Withholding of Funds at 52.222-7.
(4)  Payrolls and Basic Records at 52.222-8.
(5)  Apprentices and Trainees at 52.222-9.
(6)  Compliance With Copeland Act Requirements at

52.222-10.
(7)  Subcontracts (Labor Standards) at 52.222-11.
(8)  Contract Termination—Debarment at 52.222-12.
(9)  Compliance with Davis-Bacon and Related Act

Regulations at 52.222-13.
(10)  Disputes Concerning Labor Standards at

52.222-14.
(11)  Certification of Eligibility at 52.222-15.

(b)  Upon determination by the Contracting Officer that
the Davis-Bacon Act is applicable to any item of work to be
performed hereunder, a determination of the prevailing wage
rates shall be incorporated into the contract by modification.

(c)  No construction, alteration, or repair (including
painting and decorating) of public buildings or public
works shall be performed under this contract without incor-

poration of the wage determination unless the Contracting
Officer authorizes the start of work because of unusual or
emergency situations, in which case the wage determina-
tion shall be incorporated as soon as possible and made
retroactive to the start of the work. 

(End of clause)

52.222-18—52.222-19 [Reserved]

52.222-20  Walsh-Healey Public Contracts Act.
As prescribed in 22.610, insert the following clause in

solicitations and contracts covered by the Act:
WALSH-HEALEY PUBLIC CONTRACTS ACT

(DEC 1996)
If this contract is for the manufacture or furnishing of

materials, supplies, articles or equipment in an amount that
exceeds or may exceed $10,000, and is subject to the
Walsh-Healey Public Contracts Act, as amended (41
U.S.C. 35-45), the following terms and conditions apply:

(a)  All stipulations required by the Act and regulations
issued by the Secretary of Labor (41 CFR Chapter 50) are
incorporated by reference. These stipulations are subject to
all applicable rulings and interpretations of the Secretary of
Labor that are now, or may hereafter, be in effect.

(b)  All  employees whose work relates to this
contract shall be paid not less than the minimum wage
prescribed by regulations issued by the Secretary of
Labor (41 CFR 50-202.2). Learners, student learners,
apprentices, and handicapped workers may be employed
at less than the prescribed minimum wage (see 41 CFR
50-202.3) to the same extent that such employment is
permitted under Section 14 of the Fair Labor Standards
Act (41 U.S.C. 40).

(End of clause)

52.222-21 Certification of Nonsegregated Facilities. 
As prescribed in 22.810(a)(1), insert the following provi-

sion in solicitations when a contract is contemplated that will
include the clause at 52.222-26, Equal Opportunity, and the
contract amount is expected to exceed $10,000:

CERTIFICATION OF NONSEGREGATED FACILITIES
(APR 1984)

(a) “Segregated facilities,” as used in this provision,
means any waiting rooms, work areas, rest rooms and wash
rooms, restaurants and other eating areas, time clocks, locker
rooms and other storage or dressing areas, parking lots,
drinking fountains, recreation or entertainment areas, trans-
portation, and housing facilities provided for employees, that
are segregated by explicit directive or are in fact segregated
on the basis of race, color, religion, or national origin
because of habit, local custom, or otherwise. 

(b) By the submission of this offer, the offeror certifies
that it does not and will not maintain or provide for its 
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employees any segregated facilities at any of its establish-
ments, and that it does not and will not permit its employees
to perform their services at any location under its control
where segregated facilities are maintained. The offeror
agrees that a breach of this certification is a violation of the
Equal Opportunity clause in the contract. 

(c) The offeror further agrees that (except where it has
obtained identical certifications from proposed subcontrac-
tors for specific time periods) it will—

(1) Obtain identical certifications from proposed subcon-
tractors before the award of subcontracts under which the
subcontractor will be subject to the Equal Opportunity clause;

(2) Retain the certifications in the files; and
(3) Forward the following notice to the proposed sub-

contractors (except if the proposed subcontractors have
submitted identical certifications for specific time periods):

NOTICE TO PROSPECTIVE SUBCONTRACTORS
OF REQUIREMENT FOR CERTIFICATIONS OF

NONSEGREGATED FACILITIES. 
A Certification of Nonsegregated Facilities must be submitted

before the award of a subcontract under which the subcontractor
will be subject to the Equal Opportunity clause. The certification
may be submitted either for each subcontract or for all subcon-
tracts during a period (i.e., quarterly, semiannually, or annually).
NOTE: The penalty for making false statements in offers is
prescribed in 18 U.S.C. 1001. 

(End of provision)

52.222-22 Previous Contracts and Compliance Reports. 
As prescribed in 22.810(a)(2), insert the following pro-

vision in solicitations when a contract is contemplated that
will include the clause at 52.222-26, Equal Opportunity:

PREVIOUS CONTRACTS AND COMPLIANCE
REPORTS (APR 1984)

The offeror represents that—
(a) It  n has  n has not participated in a previous con-

tract or subcontract subject either to the Equal Opportunity
clause of this solicitation, the clause originally contained in
Section 310 of Executive Order No. 10925, or the clause
contained in Section 201 of Executive Order No. 11114;

(b) It  n has  n has not filed all required compliance

reports; and
(c) Representations indicating submission of required

compliance reports, signed by proposed subcontractors, will
be obtained before subcontract awards.

(End of provision)

52.222-23 Notice of Requirement for Affirmative Action
to Ensure Equal Employment Opportunity. 
As prescribed in 22.810(b), insert the following provi-

sion in solicitations for construction when a contract is con-
templated that will include the clause at 52.222-26, Equal
Opportunity, and the amount is expected to be in excess of
$10,000:

NOTICE OF REQUIREMENT FOR AFFIRMATIVE
ACTION TO ENSURE EQUAL EMPLOYMENT

OPPORTUNITY (APR 1984)
(a) The offeror’s attention is called to the Equal

Opportunity clause and the Affirmative Action Compliance
Requirements for Construction clause of this solicitation. 

(b) The goals for minority and female participation,
expressed in percentage terms for the Contractor’s aggregate
workforce in each trade on all construction work in the cov-
ered area, are as follows:

Goals for minority Goals for female partici-
participation for each trade pation for each trade

______________________ _____________________
[Contracting Officer shall [Contracting Officer

insert goals] shall insert goals]
These goals are applicable to all the Contractor’s con-

struction work performed in the covered area. If the
Contractor performs construction work in a geographical
area located outside of the covered area, the Contractor shall
apply the goals established for the geographical area where
the work is actually performed. Goals are published periodi-
cally in the Federal Register in notice form, and these notices
may be obtained from any Office of Federal Contract
Compliance Programs office. 

(c) The Contractor’s compliance with Executive Order
11246, as amended, and the regulations in 41 CFR 60-4
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shall be based on (1) its implementation of the Equal
Opportunity clause, (2) specific affirmative action obliga-
tions required by the clause entitled “Affirmative Action
Compliance Requirements for Construction,’’ and (3) its
efforts to meet the goals. The hours of minority and female
employment and training must be substantially uniform
throughout the length of the contract, and in each trade. The
Contractor shall make a good faith effort to employ minori-
ties and women evenly on each of its projects. The transfer
of minority or female employees or trainees from Contractor
to Contractor, or from project to project, for the sole purpose
of meeting the Contractor’s goals shall be a violation of the
contract, Executive Order 11246, as amended, and the regu-
lations in 41 CFR 60-4. Compliance with the goals will be
measured against the total work hours performed. 

(d) The Contractor shall provide written notification to
the Director, Office of Federal Contract Compliance
Programs, within 10 working days following award of any
construction subcontract in excess of $10,000 at any tier
for construction work under the contract resulting from this
solicitation. The notification shall list the—

(1) Name, address, and telephone number of the sub-
contractor;

(2) Employer's identification number of the subcon-
tractor;

(3) Estimated dollar amount of the subcontract;
(4) Estimated starting and completion dates of the

subcontract; and
(5) Geographical area in which the subcontract is to

be performed. 
(e) As used in this Notice, and in any contract resulting

from this solicitation, the “covered area” is . . . . . . . .
[Contracting Officer shall insert description of the geo-
graphical areas where the contract is to be performed,
giving the State, county, and city].

(End of provision)
(R 7-2003.14(d) 1978 SEP)

52.222-24 Preaward On-Site Equal Opportunity
Compliance Review. 
As prescribed in 22.810(c), insert the following provi-

sion in solicitations, other than those for construction,
when a contract is contemplated that will include the clause
at 52.222-26, Equal Opportunity, and the amount is expect-
ed to be for $1 million or more:

PREAWARD ON-SITE EQUAL OPPORTUNITY
COMPLIANCE REVIEW (APR 1984)

An award in the amount of $1 million or more will not be
made under this solicitation unless the offeror and each of its
known first-tier subcontractors (to whom it intends to award
a subcontract of $1 million or more) are found, on the basis
of a compliance review, to be able to comply with the provi-
sions of the Equal Opportunity clause of this solicitation.

(End of provision)
(R 7-2003.14(a) 1970 AUG)

(R 1-12.803-9)

52.222-25 Affirmative Action Compliance. 
As prescribed in 22.810(d), insert the following provi-

sion in solicitations, other than those for construction,
when a contract is contemplated that will include the clause
at 52.222-26, Equal Opportunity:

AFFIRMATIVE ACTION COMPLIANCE (APR 1984)
The offeror represents that (a) it n has developed and has

on file, n has not developed and does not have on file, at
each establishment, affirmative action programs required by
the rules and regulations of the Secretary of Labor (41 CFR
60-1 and 60-2), or (b) it n has not previously had contracts
subject to the written affirmative action programs require-
ment of the rules and regulations of the Secretary of Labor.

(End of provision)
(R 7-2003.14(b) 1979 SEP)

(R 1-12.805-4)

52.222-26 Equal Opportunity. 
As prescribed in 22.810(e), insert the following clause

in solicitations and contracts (see 22.802) unless all of the
terms of the clause are exempt from the requirements of
EO 11246 (see 22.807(a)):

EQUAL OPPORTUNITY (APR 1984)
(a) If, during any 12-month period (including the 12

months preceding the award of this contract), the
Contractor has been or is awarded nonexempt Federal con-
tracts and/or subcontracts that have an aggregate value in
excess of $10,000, the Contractor shall comply with sub-
paragraphs (b)(1) through (11) below. Upon request, the
Contractor shall provide information necessary to deter-
mine the applicability of this clause. 

(b) During performing this contract, the Contractor
agrees as follows:

(1) The Contractor shall not discriminate against any
employee or applicant for employment because of race,
color, religion, sex, or national origin.

(2) The Contractor shall take affirmative action to
ensure that applicants are employed, and that employ-
ees are treated during employment, without regard to
their race, color, religion, sex, or national origin. This
shall include, but not be limited to, (i) employment,
(ii) upgrading, (iii) demotion, (iv) transfer, (v) recruit-
ment or recruitment advertising, (vi) layoff or termi-
nation, (vii) rates of pay or other forms of compensa-
tion, and (viii) selection for training, including
apprenticeship.

(3) The Contractor shall post in conspicuous places
available to employees and applicants for employment
the notices to be provided by the Contracting Officer
that explain this clause.

(4) The Contractor shall, in all solicitations or adver-
tisement for employees placed by or on behalf of the
Contractor, state that all qualified applicants will receive
consideration for employment without regard to race,
color, religion, sex, or national origin.

(5) The Contractor shall send, to each labor union or
representative of workers with which it has a collective
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bargaining agreement or other contract or understand-
ing, the notice to be provided by the Contracting Officer
advising the labor union or workers’ representative of
the Contractor’s commitments under this clause, and
post copies of the notice in conspicuous places available
to employees and applicants for employment.

(6) The Contractor shall comply with Executive
Order 11246, as amended, and the rules, regulations,
and orders of the Secretary of Labor.

(7) The Contractor shall furnish to the contracting
agency all information required by Executive Order
11246, as amended, and by the rules, regulations, and
orders of the Secretary of Labor. Standard Form 100
(EEO-1), or any successor form, is the prescribed form
to be filed within 30 days following the award, unless
filed within 12 months preceding the date of award.

(8) The Contractor shall permit access to its books,
records, and accounts by the contracting agency or the
Office of Federal Contract Compliance Programs
(OFCCP) for the purposes of investigation to ascertain
the Contractor’s compliance with the applicable rules,
regulations, and orders.

(9) If the OFCCP determines that the Contractor is not
in compliance with this clause or any rule, regulation, or
order of the Secretary of Labor, this contract may be can-
celed, terminated, or suspended in whole or in part and
the Contractor may be declared ineligible for further
Government contracts, under the procedures authorized in
Executive Order 11246, as amended. In addition, sanc-
tions may be imposed and remedies invoked against the
Contractor as provided in Executive Order 11246, as
amended, the rules, regulations, and orders of the
Secretary of Labor, or as otherwise provided by law.

(10) The Contractor shall include the terms and con-
ditions of subparagraph (b)(1) through (11) of this
clause in every subcontract or purchase order that is not
exempted by the rules, regulations, or orders of the
Secretary of Labor issued under Executive Order 11246,
as amended, so that these terms and conditions will be
binding upon each subcontractor or vendor.

(11) The Contractor shall take such action with
respect to any subcontract or purchase order as the con-
tracting agency may direct as a means of enforcing these
terms and conditions, including sanctions for noncom-
pliance; provided, that if the Contractor becomes
involved in, or is threatened with, litigation with a sub-
contractor or vendor as a result of any direction, the
Contractor may request the United States to enter into
the litigation to protect the interests of the United States. 
(c) Notwithstanding any other clause in this contract,

disputes relative to this clause will be governed by the pro-
cedures in 41 CFR 60-1.1.

(End of clause)
(R 7-103.18 1978 SEP)

(R 1-12.803-2)
(R 7-607.13 1978 SEP)

Alternate I (APR 1984). If one or more, but not all, of
the terms of the clause are exempt from the requirements of
EO 11246 (see 22.807(a)), the contracting officer shall add
the following as a preamble to the clause:

Notice. The following terms of this clause are waived
for this contract:  . . . . . . . .  . . [Contracting Officer shall
list terms]. 

52.222-27 Affirmative Action Compliance
Requirements for Construction. 
As prescribed in 22.810(f), insert the following clause in

solicitations and contracts for construction that will include
the clause at 52.222-26, Equal Opportunity, and the amount
of the contract is expected to be in excess of $10,000:

AFFIRMATIVE ACTION COMPLIANCE REQUIRE-
MENTS FOR CONSTRUCTION (APR 1984)

(a) Definitions. “Covered area,” as used in this clause,
means the geographical area described in the solicitation
for this contract. 

“Director,” as used in this clause, means Director, Office
of Federal Contract Compliance Programs (OFCCP),
United States Department of Labor, or any person to whom
the Director delegates authority. 

“Employer's identification number,” as used in this
clause, means the Federal Social Security number used on
the employer’s quarterly federal tax return, U.S. Treasury
Department Form 941. 

“Minority,” as used in this clause, means—
(1) American Indian or Alaskan Native (all persons

having origins in any of the original peoples of North
America and maintaining identifiable tribal affiliations
through membership and participation or community
identification).

(2) Asian and Pacific Islander (all persons having ori-
gins in any of the original peoples of the Far East,
Southeast Asia, the Indian Subcontinent, or the Pacific
Islands);

(3) Black (all persons having origins in any of the
black African racial groups not of Hispanic origin); and

(4) Hispanic (all persons of Mexican, Puerto Rican,
Cuban, Central or South American, or other Spanish
culture or origin, regardless of race).
(b) If the Contractor, or a subcontractor at any tier, sub-

contracts a portion of the work involving any construction
trade, each such subcontract in excess of $10,000 shall
include this clause and the Notice containing the goals for
minority and female participation stated in the solicitation
for this contract. 

(c) If the Contractor is participating in a Hometown
Plan (41 CFR 60-4) approved by the U.S. Department of
Labor in a covered area, either individually or through an
association, its affirmative action obligations on all work
in the plan area (including goals) shall comply with the
plan for those trades that have unions participating in the
plan. Contractors must be able to demonstrate participation
in, and compliance with, the provisions of the plan. Each 
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Contractor or subcontractor participating in an approved
plan is also required to comply with its obligations under
the Equal Opportunity clause, and to make a good faith
effort to achieve each goal under the plan in each trade in
which it has employees. The overall good-faith perfor-
mance by other Contractors or subcontractors toward a
goal in an approved plan does not excuse any Contractor’s
or subcontractor’s failure to make good-faith efforts to
achieve the plan’s goals. 

(d) The Contractor shall implement the affirmative
action procedures in subparagraphs (g)(1) through (16) of
this clause. The goals stated in the solicitation for this con-
tract are expressed as percentages of the total hours of
employment and training of minority and female utilization
that the Contractor should reasonably be able to achieve in
each construction trade in which it has employees in the
covered area. If the Contractor performs construction work
in a geographical area located outside of the covered area,
it shall apply the goals established for the geographical
area where that work is actually performed. The Contractor
is expected to make substantially uniform progress toward
its goals in each craft. 

(e) Neither the terms and conditions of any collective
bargaining agreement, nor the failure by a union with
which the Contractor has a collective bargaining agree-
ment, to refer minorities or women shall excuse the
Contractor’s obligations under this clause, Executive Order
11246, as amended, or the regulations thereunder. 

(f) In order for the nonworking training hours of appren-
tices and trainees to be counted in meeting the goals,
apprentices and trainees must be employed by the
Contractor during the training period, and the Contractor
must have made a commitment to employ the apprentices
and trainees at the completion of their training, subject to
the availability of employment opportunities. Trainees
must be trained pursuant to training programs approved by
the U.S. Department of Labor. 

(g) The Contractor shall take affirmative action to
ensure equal employment opportunity. The evaluation of
the Contractor’s compliance with this clause shall be based
upon its effort to achieve maximum results from its actions.
The Contractor shall document these efforts fully and
implement affirmative action steps at least as extensive as
the following:

(1) Ensure a working environment free of harass-
ment, intimidation, and coercion at all sites and in all
facilities where the Contractor’s employees are assigned
to work. The Contractor, if possible, will assign two or
more women to each construction project. The
Contractor shall ensure that foremen, superintendents,
and other onsite supervisory personnel are aware of and
carry out the Contractor’s obligation to maintain such a
working environment, with specific attention to minori-
ty or female individuals working at these sites or facili-
ties.

(2) Establish and maintain a current list of sources
for minority and female recruitment. Provide written
notification to minority and female recruitment sources
and community organizations when the Contractor or its
unions have employment opportunities available, and
maintain a record of the organizations’ responses.

(3) Establish and maintain a current file of the names,
addresses, and telephone numbers of each minority and
female off-the-street applicant, referrals of minorities or
females from unions, recruitment sources, or communi-
ty organizations, and the action taken with respect to
each individual. If an individual was sent to the union
hiring hall for referral and not referred back to the
Contractor by the union or, if referred back, not
employed by the Contractor, this shall be documented in
the file, along with whatever additional actions the
Contractor may have taken.

(4) Immediately notify the Director when the union
or unions with which the Contractor has a collective
bargaining agreement has not referred back to the
Contractor a minority or woman sent by the Contractor,
or when the Contractor has other information that the
union referral process has impeded the Contractor’s
efforts to meet its obligations.

(5) Develop on-the-job training opportunities and/or
participate in training programs for the area that
expressly include minorities and women, including
upgrading programs and apprenticeship and trainee pro-
grams relevant to the Contractor’s employment needs,
especially those programs funded or approved by the
Department of Labor. The Contractor shall provide
notice of these programs to the sources compiled under
subparagraph (g)(2) above.

(6) Disseminate the Contractor’s equal employment
policy by—

(i) Providing notice of the policy to unions and to
training, recruitment, and outreach programs, and
requesting their cooperation in assisting the
Contractor in meeting its contract obligations;

(ii) Including the policy in any policy manual and
in collective bargaining agreements;

(iii) Publicizing the policy in the company news-
paper, annual report, etc.;

(iv) Reviewing the policy with all management
personnel and with all minority and female employ-
ees at least once a year; and

(v) Posting the policy on bulletin boards accessi-
ble to employees at each location where construction
work is performed. 
(7) Review, at least annually, the Contractor’s equal

employment policy and affirmative action obligations
with all employees having responsibility for hiring,
assignment, layoff, termination, or other employment
decisions. Conduct review of this policy with all onsite
supervisory personnel before initiating construction
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work at a job site. A written record shall be made and
maintained identifying the time and place of these meet-
ings, persons attending, subject matter discussed, and
disposition of the subject matter. 

(8) Disseminate the Contractor’s equal employment
policy externally by including it in any advertising in
the news media, specifically including minority and
female news media. Provide written notification to, and
discuss this policy with, other Contractors and subcon-
tractors with which the Contractor does or anticipates
doing business. 

(9) Direct recruitment efforts, both oral and written,
to minority, female, and community organizations, to
schools with minority and female students, and to
minority and female recruitment and training organiza-
tions serving the Contractor’s recruitment area and
employment needs. Not later than 1 month before the
date for acceptance of applications for apprenticeship or
training by any recruitment source, send written notifi-
cation to organizations such as the above, describing the
openings, screening procedures, and tests to be used in
the selection process. 

(10) Encourage present minority and female employ-
ees to recruit minority persons and women. Where rea-
sonable, provide after-school, summer, and vacation
employment to minority and female youth both on the
site and in other areas of the Contractor’s workforce. 

(11) Validate all tests and other selection require-
ments where required under 41 CFR 60-3. 

(12) Conduct, at least annually, an inventory and
evaluation at least of all minority and female personnel
for promotional opportunities. Encourage these employ-
ees to seek or to prepare for, through appropriate train-
ing, etc., opportunities for promotion. 

(13) Ensure that seniority practices, job classifica-
tions, work assignments, and other personnel practices
do not have a discriminatory effect by continually moni-
toring all personnel and employment-related activities to
ensure that the Contractor’s obligations under this con-
tract are being carried out. 

(14) Ensure that all facilities and company activities
are nonsegregated except that separate or single-user
toilet and necessary changing facilities shall be provided
to assure privacy between the sexes. 

(15) Maintain a record of solicitations for subcon-
tracts for minority and female construction contractors
and suppliers, including circulation of solicitations to
minority and female contractor associations and other
business associations. 

(16) Conduct a review, at least annually, of all super-
visors’ adherence to and performance under the
Contractor’s equal employment policy and affirmative
action obligations. 
(h) The Contractor is encouraged to participate in volun-

tary associations that may assist in fulfilling one or more of

the affirmative action obligations contained in subpara-
graphs (g)(1) through (16). The efforts of a contractor asso-
ciation, joint contractor-union, contractor-community, or
similar group of which the contractor is a member and par-
ticipant may be asserted as fulfilling one or more of its
obligations under subparagraphs (g)(1) through (16), pro-
vided the Contractor—

(1) Actively participates in the group;
(2) Makes every effort to ensure that the group has a

positive impact on the employment of minorities and
women in the industry;

(3) Ensures that concrete benefits of the program are
reflected in the Contractor’s minority and female work-
force participation;

(4) Makes a good-faith effort to meet its individual
goals and timetables; and

(5) Can provide access to documentation that demon-
strates the effectiveness of actions taken on behalf of the
Contractor. The obligation to comply is the Contractor’s,
and failure of such a group to fulfill an obligation shall not
be a defense for the Contractor’s noncompliance.
(i) A single goal for minorities and a separate single

goal for women shall be established. The Contractor is
required to provide equal employment opportunity and to
take affirmative action for all minority groups, both male
and female, and all women, both minority and nonminority.
Consequently, the Contractor may be in violation of
Executive Order 11246, as amended, if a particular group is
employed in a substantially disparate manner. 

(j) The Contractor shall not use goals or affirmative
action standards to discriminate against any person because
of race, color, religion, sex, or national origin. 

(k) The Contractor shall not enter into any subcontract
with any person or firm debarred from Government con-
tracts under Executive Order 11246, as amended. 

(l) The Contractor shall carry out such sanctions and
penalties for violation of this clause and of the Equal
Opportunity clause, including suspension, termination, and
cancellation of existing subcontracts, as may be imposed or
ordered under Executive Order 11246, as amended, and its
implementing regulations, by the OFCCP. Any failure to
carry out these sanctions and penalties as ordered shall be a
violation of this clause and Executive Order 11246, as
amended. 

(m) The Contractor in fulfilling its obligations under this
clause shall implement affirmative action procedures at least
as extensive as those prescribed in paragraph (g) above, so
as to achieve maximum results from its efforts to ensure
equal employment opportunity. If the Contractor fails to
comply with the requirements of Executive Order 11246, as
amended, the implementing regulations, or this clause, the
Director shall take action as prescribed in 41 CFR 60-4.8. 

(n) The Contractor shall designate a responsible official
to—

(1) Monitor all employment-related activity to ensure
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that the Contractor’s equal employment policy is being
carried out;

(2) Submit reports as may be required by the
Government; and

(3) Keep records that shall at least include for each
employee the name, address, telephone number, construc-
tion trade, union affiliation (if any), employee identifica-
tion number, social security number, race, sex, status
(e.g., mechanic, apprentice, trainee, helper, or laborer),
dates of changes in status, hours worked per week in the
indicated trade, rate of pay, and locations at which the
work was performed. Records shall be maintained in an
easily understandable and retrievable form; however, to
the degree that existing records satisfy this requirement,
separate records are not required to be maintained. 
(o) Nothing contained herein shall be construed as a

limitation upon the application of other laws that establish
different standards of compliance or upon the requirements
for the hiring of local or other area residents (e.g., those
under the Public Works Employment Act of 1977 and the
Community Development Block Grant Program).

(End of clause)
(R 7-603.60 1978 SEP)

52.222-28 Equal Opportunity Preaward Clearance of
Subcontracts. 
As prescribed in 22.810(g), insert the following clause:

EQUAL OPPORTUNITY PREAWARD CLEARANCE
OF SUBCONTRACTS (APR 1984)

Notwithstanding the clause of this contract entitled
“Subcontracts,” the Contractor shall not enter into a first-
tier subcontract for an estimated or actual amount of $1
million or more without obtaining in writing from the
Contracting Officer a clearance that the proposed subcon-
tractor is in compliance with equal opportunity require-
ments and therefore is eligible for award.

(End of clause)
(AV 7-104.22 1971 OCT)

52.222-29 Notification of Visa Denial. 
As prescribed in 22.810(h), insert the following clause

in contracts that will include the clause at 52.222-26, Equal
Opportunity, if the Contractor is required to perform in or
on behalf of a foreign country:

NOTIFICATION OF VISA DENIAL (APR 1984)
It is a violation of Executive Order 11246, as amended,

for a Contractor to refuse to employ any applicant or not to
assign any person hired in the United States, on the basis
that the individual’s race, color, religion, sex, or national
origin is not compatible with the policies of the country
where the work is to be performed or for whom the work
will be performed (41 CFR 60-1.10). The Contractor
agrees to notify the Department of State, Washington, DC.
Attention: Director, Bureau of Politico-Military Affairs,
and the Director, Office of Federal Contract Compliance

Programs, when it has knowledge of any employee or
potential employee being denied an entry visa to a country
in which the Contractor is required to perform this contract,
and it believes the denial is attributable to the race, color,
religion, sex, or national origin of the employee or poten-
tial employee.

(End of clause)
(AV 7-2003.14(c) 1978 SEP)

52.222-30 [Reserved] 

52.222-31 [Reserved] 

52.222-32 [Reserved] 

52.222-33 [Reserved] 

52.222-34 [Reserved] 

52.222-35 Affirmative Action for Special Disabled and
Vietnam Era Veterans. 
As prescribed in 22.1308, insert the following clause in

solicitations and contracts when the contract is for $10,000
or more or is expected to amount to $10,000 or more (see
22.1308(a) for exceptions):

AFFIRMATIVE ACTION FOR SPECIAL
DISABLED AND VIETNAM ERA VETERANS 

(APR 1984)
(a) Definitions. 
“Appropriate office of the State employment service

system,” as used in this clause, means the local office of
the Federal-State national system of public employment
offices assigned to serve the area where the employment
opening is to be filled, including the District of Columbia,
Guam, Puerto Rico, Virgin Islands, American Samoa, and
the Trust Territory of the Pacific Islands. 

“Openings that the Contractor proposes to fill from
within its own organization,” as used in this clause, means
employment openings for which no one outside the
Contractor’s organization (including any affiliates, sub-
sidiaries, and the parent companies) will be considered and
includes any openings that the Contractor proposes to fill
from regularly established “recall” lists. 

“Openings that the Contractor proposes to fill under a
customary and traditional employer-union hiring arrange-
ment,” as used in this clause, means employment openings
that the Contractor proposes to fill from union halls, under
their customary and traditional employer-union hiring rela-
tionship. 

“Suitable employment openings,” as used in this
clause—

(1) Includes, but is not limited to, openings that occur
in jobs categorized as—

(i) Production and nonproduction;
(ii) Plant and office;
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(iii) Laborers and mechanics;
(iv) Supervisory and nonsupervisory;
(v) Technical; and
(vi) Executive, administrative, and professional

positions compensated on a salary basis of less than
$25,000 a year; and
(2) Includes full-time employment, temporary

employment of over 3 days, and part-time employment,
but not openings that the Contractor proposes to fill
from within its own organization or under a customary
and traditional employer-union hiring arrangement, nor
openings in an educational institution that are restricted
to students of that institution. 
(b) General. (1) Regarding any position for which the

employee or applicant for employment is qualified, the
Contractor shall not discriminate against the individual
because the individual is a special disabled or Vietnam Era
veteran. The Contractor agrees to take affirmative action to
employ, advance in employment, and otherwise treat quali-
fied special disabled and Vietnam Era veterans without dis-
crimination based upon their disability or veterans’ status
in all employment practices such as—

(i) Employment;
(ii) Upgrading;
(iii) Demotion or transfer;
(iv) Recruitment;
(v) Advertising;
(vi) Layoff or termination;
(vii) Rates of pay or other forms of compensation;

and
(viii) Selection for training, including apprentice-

ship.
(2) The Contractor agrees to comply with the rules,

regulations, and relevant orders of the Secretary of
Labor (Secretary) issued under the Vietnam Era
Veterans’ Readjustment Assistance Act of 1972 (the
Act), as amended. 
(c) Listing openings. (1) The Contractor agrees to list

all suitable employment openings existing at contract
award or occurring during contract performance, at an
appropriate office of the State employment service system
in the locality where the opening occurs. These openings
include those occurring at any Contractor facility, including
one not connected with performing this contract. An inde-
pendent corporate affiliate is exempt from this requirement.

(2) State and local government agencies holding
Federal contracts of $10,000 or more shall also list all
their suitable openings with the appropriate office of the
State employment service.

(3) The listing of suitable employment openings with
the State employment service system is required at least
concurrently with using any other recruitment source or
effort and involves the obligations of placing a bona fide
job order, including accepting referrals of veterans and
nonveterans. This listing does not require hiring any

particular job applicant or hiring from any particular
group of job applicants and is not intended to relieve the
Contractor from any requirements of Executive orders
or regulations concerning nondiscrimination in employ-
ment.

(4) Whenever the Contractor becomes contractually
bound to the listing terms of this clause, it shall advise
the State employment service system, in each State
where it has establishments, of the name and location of
each hiring location in the State. As long as the
Contractor is contractually bound to these terms and has
so advised the State system, it need not advise the State
system of subsequent contracts. The Contractor may
advise the State system when it is no longer bound by
this contract clause.

(5) Under the most compelling circumstances, an
employment opening may not be suitable for listing,
including situations when (i) the Government’s needs
cannot reasonably be supplied, (ii) listing would 
be contrary to national security, or (iii) the require-
ment of listing would not be in the Government’s
interest. 
(d) Applicability. (1) This clause does not apply to the

listing of employment openings which occur and are filled
outside the 50 States, the District of Columbia, Puerto
Rico, Guam, Virgin Islands, American Samoa, and the
Trust Territory of the Pacific Islands.

(2) The terms of paragraph (c) above of this clause
do not apply to openings that the Contractor proposes to
fill from within its own organization or under a custom-
ary and traditional employer-union hiring arrangement.
This exclusion does not apply to a particular opening
once an employer decides to consider applicants outside
of its own organization or employer-union arrangement
for that opening. 
(e) Postings. (1) The Contractor agrees to post employ-

ment notices stating (i) the Contractor’s obligation under
the law to take affirmative action to employ and advance in
employment qualified special disabled veterans and veter-
ans of the Vietnam era, and (ii) the rights of applicants and
employees.

(2) These notices shall be posted in conspicuous
places that are available to employees and applicants for
employment. They shall be in a form prescribed by the
Director, Office of Federal Contract Compliance
Programs, Department of Labor (Director), and provid-
ed by or through the Contracting Officer.

(3) The Contractor shall notify each labor union or
representative of workers with which it has a collective
bargaining agreement or other contract understanding,
that the Contractor is bound by the terms of the Act, and
is committed to take affirmative action to employ, and
advance in employment, qualified special disabled and
Vietnam Era veterans. 
(f) Noncompliance. If the Contractor does not comply
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with the requirements of this clause, appropriate actions
may be taken under the rules, regulations, and relevant
orders of the Secretary issued pursuant to the Act. 

(g) Subcontracts. The Contractor shall include the
terms of this clause in every subcontract or purchase order
of $10,000 or more unless exempted by rules, regulations,
or orders of the Secretary. The Contractor shall act as spec-
ified by the Director to enforce the terms, including action
for noncompliance.

(End of clause)
Alternate I (APR 1984). As prescribed in 22.1308(b), if

the agency head waives one or more (but not all) of the
terms of the clause in accordance with 22.1303(a) or
22.1303(b), add the following as a preamble to the clause:

Notice: The following term(s) of this clause are waived
for this contract: [List term(s)].

52.222-36 Affirmative Action for Handicapped
Workers. 
As prescribed in 22.1408, insert the following clause

in solicitations and contracts that exceed $2,500 or are
expected to exceed $2,500. See 22.1408(a) for excep-
tions.

AFFIRMATIVE ACTION FOR HANDICAPPED 
WORKERS (APR 1984)

(a) General. (1) Regarding any position for which the
employee or applicant for employment is qualified, the
Contractor shall not discriminate against any employee or
applicant because of physical or mental handicap. The
Contractor agrees to take affirmative action to employ,
advance in employment, and otherwise treat qualified
handicapped individuals without discrimination based upon
their physical or mental handicap in all employment prac-
tices such as—

(i) Employment;
(ii) Upgrading;
(iii) Demotion or transfer;
(iv) Recruitment;
(v) Advertising;
(vi) Layoff or termination;
(vii) Rates of pay or other forms of compensation;

and
(viii) Selection for training, including apprentice-

ship.
(2) The Contractor agrees to comply with the rules,

regulations, and relevant orders of the Secretary of
Labor (Secretary) issued under the Rehabilitation Act of
1973 (29 U.S.C. 793) (the Act), as amended. 
(b) Postings. (1) The Contractor agrees to post employ-

ment notices stating (i) the Contractor’s obligation under
the law to take affirmative action to employ and advance in
employment qualified handicapped individuals and (ii) the

rights of applicants and employees.
(2) These notices shall be posted in conspicuous

places that are available to employees and applicants for
employment. They shall be in a form prescribed by the
Director, Office of Federal Contract Compliance
Programs, Department of Labor (Director), and provid-
ed by or through the Contracting Officer.

(3) The Contractor shall notify each labor union or
representative of workers with which it has a collective
bargaining agreement or other contract understanding,
that the Contractor is bound by the terms of Section 503
of the Act and is committed to take affirmative action to
employ, and advance in employment, qualified physical-
ly and mentally handicapped individuals. 
(c) Noncompliance. If the Contractor does not comply

with the requirements of this clause, appropriate actions
may be taken under the rules, regulations, and relevant
orders of the Secretary issued pursuant to the Act. 

(d) Subcontracts. The Contractor shall include the
terms of this clause in every subcontract or purchase order
in excess of $2,500 unless exempted by rules, regulations,
or orders of the Secretary. The Contractor shall act as spec-
ified by the Director to enforce the terms, including action
for noncompliance.

(End of clause)
Alternate I (APR 1984). As prescribed in 22.1408(b),

when the agency head waives one or more (but not all) of
the terms of the clause in accordance with 22.1403(a) or
22.1403(b), add the following as a preamble to the clause:

Notice: The following term(s) of this clause are waived
for this contract: [List term(s)].

52.222-37  Employment Reports on Special Disabled
Veterans and Veterans of the Vietnam Era.
As prescribed in 22.1308(b), insert the following clause:

EMPLOYMENT REPORTS ON SPECIAL
DISABLED VETERANS AND VETERANS OF THE

VIETNAM ERA (JAN 1988)
(a)  The contractor shall report at least annually, as

required by the Secretary of Labor, on:
(1)  The number of special disabled veterans and the

number of veterans of the Vietnam era in the workforce
of the contractor by job category and hiring location;
and

(2)  The total number of new employees hired during
the period covered by the report, and of that total, the
number of special disabled veterans, and the number of
veterans of the Vietnam era.
(b)  The above items shall be reported by completing the

form entitled “Federal Contractor Veterans' Employment
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Report VETS-100.”
(c)  Reports shall be submitted no later than March 31 of

each year beginning March 31, 1988.
(d)  The employment activity report required by para-

graph (a)(2) of this clause shall reflect total hires during the
most recent 12-month period as of the ending date selected
for the employment profile report required by paragraph
(a)(1) of this clause.  Contractors may select an ending
date:  (1)  As of the end of any pay period during the period
January through March 1st of the year the report is due, or
(2)  as of December 31, if the contractor has previous writ-
ten approval from the Equal Employment Opportunity
Commission to do so for purposes of submitting the
Employer Information Report EEO-1 (Standard Form 100).

(e)  The count of veterans reported according to para-
graph (a) of this clause shall be based on voluntary disclo-
sure.  Each contractor subject to the reporting requirements
at 38 U.S.C. 2012(d) shall invite all special disabled veter-
ans and veterans of the Vietnam era who wish to benefit
under the affirmative action program at 38 U.S.C. 2012 to
identify themselves to the contractor.  The invitation shall
state that the information is voluntarily provided, that the
information will be kept confidential, that disclosure or
refusal to provide the information will not subject the
applicant or employee to any adverse treatment and that the
information will be used only in accordance with the regu-
lations promulgated under 38 U.S.C. 2012.

(f)  Subcontracts. The Contractor shall include the
terms of this clause in every subcontract or purchase order
of $10,000 or more unless exempted by rules, regulations,
or orders of the Secretary.

(End of clause)

52.222-38 —52.222-40  [Reserved]

52.222-41  Service Contract Act of 1965, as Amended.
As prescribed in 22.1006(a), insert the following clause: 

SERVICE CONTRACT ACT OF 1965, AS AMENDED
(MAY 1989)

(a) Definitions. “Act,” as used in this clause, means the
Service Contract Act of 1965, as amended (41 U.S.C. 351,
et seq.). 

“Contractor,” as used in this clause or in any subcon-
tract, shall be deemed to refer to the subcontractor, except
in the term “Government Prime Contractor.”

“Service employee,” as used in this clause, means any
person engaged in the performance of this contract other
than any person employed in a bona fide executive, admin-

istrative, or professional capacity, as these terms are
defined in Part 541 of Title 29, Code of Federal
Regulations, as revised. It includes all such persons regard-
less of any contractual relationship that may be alleged to
exist between a Contractor or subcontractor and such per-
sons.

(b) Applicability.  This contract is subject to the follow-
ing provisions and to all other applicable provisions of the
Act and regulations of the Secretary of Labor (29 CFR Part
4). This clause does not apply to contracts or subcontracts
administratively exempted by the Secretary of Labor or
exempted by 41 U.S.C. 356, as interpreted in Subpart C of
29 CFR Part 4.

(c) Compensation. (1) Each service employee employed
in the performance of this contract by the Contractor or any
subcontractor shall be paid not less than the minimum
monetary wages and shall be furnished fringe benefits in
accordance with the wages and fringe benefits determined
by the Secretary of Labor, or authorized representative, as
specified in any wage determination attached to this con-
tract. 

(2)(i) If a wage determination is attached to this con-
tract, the Contractor shall classify any class of service
employee which is not listed therein and which is to be
employed under the contract (i.e., the work to be per-
formed is not performed by any classification listed in
the wage determination) so as to provide a reasonable
relationship (i.e., appropriate level of skill comparison)
between such unlisted classifications and the classifica-
tions listed in the wage determination. Such conformed
class of employees shall be paid the monetary wages
and furnished the fringe benefits as are determined pur-
suant to the procedures in this paragraph (c).

(ii) This conforming procedure shall be initiated
by the Contractor prior to the performance of con-
tract work by the unlisted class of employee. The
Contractor shall submit Standard Form (SF) 1444,
Request For Authorization of Additional
Classification and Rate, to the Contracting Officer no
later than 30 days after the unlisted class of employee
performs any contract work.  The Contracting Officer
shall review the proposed classification and rate and
promptly submit the completed SF 1444 (which must
include information regarding the agreement or dis-
agreement of the employees’ authorized representa-
tives or the employees themselves together with the
agency recommendation), and all pertinent informa-
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tion to the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor.
The Wage and Hour Division will approve, modify,
or disapprove the action or render a final determina-
tion in the event of disagreement within 30 days of
receipt or will notify the Contracting Officer within
30 days of receipt that additional time is necessary.

(iii) The final determination of the conformance
action by the Wage and Hour Division shall be trans-
mitted to the Contracting Officer who shall promptly
notify the Contractor of the action taken.  Each affect-
ed employee shall be furnished by the Contractor with
a written copy of such determination or it shall be
posted as a part of the wage determination.

(iv)(A) The process of establishing wage and
fringe benefit rates that bear a reasonable relationship
to those listed in a wage determination cannot be
reduced to any single formula. The approach used
may vary from wage determination to wage determi-
nation depending on the circumstances.  Standard
wage and salary administration practices which rank
various job classifications by pay grade pursuant to
point schemes or other job factors may, for example,
be relied upon.  Guidance may also be obtained from
the way different jobs are rated under Federal pay
systems (Federal Wage Board Pay System and the
General Schedule) or from other wage determina-
tions issued in the same locality.  Basic to the estab-
lishment of any conformable wage rate(s) is the con-
cept that a pay relationship should be maintained
between job classifications based on the skill
required and the duties performed.

(B) In the case of a contract modification, an
exercise of an option, or extension of an existing
contract, or in any other case where a Contractor
succeeds a contract under which the classification
in question was previously conformed pursuant to
paragraph (c) of this clause, a new conformed
wage rate and fringe benefits may be assigned to
the conformed classification by indexing (i.e.,
adjusting) the previous conformed rate and fringe
benefits by an amount equal to the average (mean)
percentage increase (or decrease, where appropri-
ate) between the wages and fringe benefits speci-
fied for all classifications to be used on the con-
tract which are listed in the current wage determi-
nation, and those specified for the corresponding
classifications in the previously applicable wage
determination. Where conforming actions are
accomplished in accordance with this paragraph
prior to the performance of contract work by the
unlisted class of employees, the Contractor shall
advise the Contracting Officer of the action taken
but the other procedures in subdivision (c)(2)(ii)

of this clause need not be followed.
(C)  No employee engaged in performing work

on this contract shall in any event be paid less
than the currently applicable minimum wage spec-
ified under section 6(a)(1) of the Fair Labor
Standards Act of 1938, as amended.
(v) The wage rate and fringe benefits finally deter-

mined under this subparagraph (c)(2) of this clause
shall be paid to all employees performing in the clas-
sification from the first day on which contract work is
performed by them in the classification. Failure to pay
the unlisted employees the compensation agreed upon
by the interested parties and/or finally determined by
the Wage and Hour Division retroactive to the date
such class of employees commenced contract work
shall be a violation of the Act and this contract. 

(vi) Upon discovery of failure to comply with sub-
paragraph (c)(2) of this clause, the Wage and Hour
Division shall make a final determination of con-
formed classification, wage rate, and/or fringe bene-
fits which shall be retroactive to the date such class
or classes of employees commenced contract work.
(3)  Adjustment of Compensation. If the term of this

contract is more than 1 year, the minimum monetary
wages and fringe benefits required to be paid or fur-
nished thereunder to service employees under this con-
tract shall be subject to adjustment after 1 year and not
less often than once every 2 years, under wage determi-
nations issued by the Wage and Hour Division.
(d)  Obligation to Furnish Fringe Benefits. The

Contractor or subcontractor may discharge the obligation to
furnish fringe benefits specified in the attachment or deter-
mined under subparagraph (c)(2) of this clause by furnish-
ing equivalent combinations of bona fide fringe benefits, or
by making equivalent or differential cash payments, only in
accordance with Subpart D of 29 CFR Part 4.

(e)  Minimum Wage. In the absence of a minimum wage
attachment for this contract, neither the Contractor nor any
subcontractor under this contract shall pay any person per-
forming work under this contract (regardless of whether the
person is a service employee) less than the minimum wage
specified by section 6(a)(1) of the Fair Labor Standards
Act of 1938.  Nothing in this clause shall relieve the
Contractor or any subcontractor of any other obligation
under law or contract for payment of a higher wage to any
employee.

(f)  Successor Contracts. If this contract succeeds a con-
tract subject to the Act under which substantially the same
services were furnished in the same locality and service
employees were paid wages and fringe benefits provided
for in a collective bargaining agreement, in the absence of
the minimum wage attachment for this contract setting
forth such collectively bargained wage rates and fringe
benefits, neither the Contractor nor any subcontractor
under this contract shall pay any service employee per-
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forming any of the contract work (regardless of whether or
not such employee was employed under the predecessor
contract), less than the wages and fringe benefits provided
for in such collective bargaining agreement, to which such
employee would have been entitled if employed under the
predecessor contract, including accrued wages and fringe
benefits and any prospective increases in wages and fringe
benefits provided for under such agreement.  No
Contractor or subcontractor under this contract may be
relieved of the foregoing obligation unless the limitations
of 29 CFR 4.1b(b) apply or unless the Secretary of Labor
or the Secretary’s authorized representative finds, after a
hearing as provided in 29 CFR 4.10 that the wages and/or
fringe benefits provided for in such agreement are substan-
tially at variance with those which prevail for services of a
character similar in the locality, or determines, as provided
in 29 CFR 4.11, that the collective bargaining agreement
applicable to service employees employed under the prede-
cessor contract was not entered into as a result of arm’s
length negotiations.  Where it is found in accordance with
the review procedures provided in 29 CFR 4.10 and/or 4.11
and Parts 6 and 8 that some or all of the wages and/or
fringe benefits contained in a predecessor Contractor’s col-
lective bargaining agreement are substantially at variance
with those which prevail for services of a character similar
in the locality, and/or that the collective bargaining agree-
ment applicable to service employees employed under the
predecessor contract was not entered into as a result of
arm’s length negotiations, the Department will issue a new
or revised wage determination setting forth the applicable
wage rates and fringe benefits.  Such determination shall be
made part of the contract or subcontract, in accordance
with the decision of the Administrator, the Administrative
Law Judge, or the Board of Service Contract Appeals, as
the case may be, irrespective of whether such issuance
occurs prior to or after the award of a contract or subcon-
tract (53 Comp. Gen. 401 (1973)). In the case of a wage
determination issued solely as a result of a finding of sub-
stantial variance, such determination shall be effective as of
the date of the final administrative decision.

(g)  Notification to Employees.  The Contractor and any
subcontractor under this contract shall notify each service
employee commencing work on this contract of the mini-
mum monetary wage and any fringe benefits required to be
paid pursuant to this contract, or shall post the wage deter-
mination attached to this contract.  The poster provided by
the Department of Labor (Publication WH 1313) shall be
posted in a prominent and accessible place at the worksite.
Failure to comply with this requirement is a violation of
section 2(a)(4) of the Act and of this contract.

(h)  Safe and Sanitary Working Conditions.  The
Contractor or subcontractor shall not permit any part of the
services called for by this contract to be performed in
buildings or surroundings or under working conditions pro-
vided by or under the control or supervision of the

Contractor or subcontractor which are unsanitary, haz-
ardous, or dangerous to the health or safety of the service
employees.  The Contractor or subcontractor shall comply
with the safety and health standards applied under 29 CFR
Part 1925. 

(i)  Records. (1)  The Contractor and each subcontractor
performing work subject to the Act shall make and main-
tain for 3 years from the completion of the work, and make
them available for inspection and transcription by autho-
rized representatives of the Wage and Hour Division,
Employment Standards Administration, a record of the fol-
lowing:

(i)  For each employee subject to the Act—
(A)  Name and address and social security

number;
(B)  Correct work classification or classifica-

tions, rate or rates of monetary wages paid and
fringe benefits provided, rate or rates of payments
in lieu of fringe benefits, and total daily and week-
ly compensation;

(C)  Daily and weekly hours worked by each
employee; and

(D)  Any deductions, rebates, or refunds from
the total daily or weekly compensation of each
employee. 
(ii)  For those classes of service employees not

included in any wage determination attached to this
contract, wage rates or fringe benefits determined by
the interested parties or by the Administrator or
authorized representative under the terms of para-
graph (c) of this clause. A copy of the report required
by subdivision (c)(2)(ii) of this clause will fulfill this
requirement.

(iii)  Any list of the predecessor Contractor’s
employees which had been furnished to the
Contractor as prescribed by paragraph (n) of this
clause.
(2)  The Contractor shall also make available a copy

of this contract for inspection or transcription by autho-
rized representatives of the Wage and Hour Division. 

(3)  Failure to make and maintain or to make avail-
able these records for inspection and transcription shall
be a violation of the regulations and this contract, and in
the case of failure to produce these records, the
Contracting Officer, upon direction of the Department
of Labor and notification to the Contractor, shall take
action to cause suspension of any further payment or
advance of funds until the violation ceases.

(4)  The Contractor shall permit authorized represen-
tatives of the Wage and Hour Division to conduct inter-
views with employees at the worksite during normal
working hours.
(j) Pay Periods.  The Contractor shall unconditionally

pay to each employee subject to the Act all wages due free
and clear and without subsequent deduction (except as oth-
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erwise provided by law or regulations, 29 CFR Part 4),
rebate, or kickback on any account.  These payments shall
be made no later than one pay period following the end of
the regular pay period in which the wages were earned or
accrued.  A pay period under this Act may not be of any
duration longer than semi-monthly.

(k)  Withholding of Payments and Termination of
Contract. The Contracting Officer shall withhold or cause to
be withheld from the Government Prime Contractor under
this or any other Government contract with the Prime
Contractor such sums as an appropriate official of the
Department of Labor requests or such sums as the
Contracting Officer decides may be necessary to pay under-
paid employees employed by the Contractor or subcontrac-
tor.  In the event of failure to pay any employees subject to
the Act all or part of the wages or fringe benefits due under
the Act, the Contracting Officer may, after authorization or
by direction of the Department of Labor and written notifica-
tion to the Contractor, take action to cause suspension of any
further payment or advance of funds until such violations
have ceased. Additionally, any failure to comply with the
requirements of this clause may be grounds for termination
of the right to proceed with the contract work.  In such event,
the Government may enter into other contracts or arrange-
ments for completion of the work, charging the Contractor in
default with any additional cost.

(l)  Subcontracts. The Contractor agrees to insert this
clause in all subcontracts subject to the Act.

(m)  Collective Bargaining Agreements Applicable to
Service Employees. If wages to be paid or fringe benefits to
be furnished any service employees employed by the
Government Prime Contractor or any subcontractor under
the contract are provided for in a collective bargaining
agreement which is or will be effective during any period
in which the contract is being performed, the Government
Prime Contractor shall report such fact to the Contracting
Officer, together with full information as to the application
and accrual of such wages and fringe benefits, including
any prospective increases, to service employees engaged in
work on the contract, and a copy of the collective bargain-
ing agreement. Such report shall be made upon commenc-
ing performance of the contract, in the case of collective
bargaining agreements effective at such time, and in the
case of such agreements or provisions or amendments
thereof effective at a later time during the period of con-
tract performance such agreements shall be reported
promptly after negotiation thereof.

(n)  Seniority List. Not less than 10 days prior to com-
pletion of any contract being performed at a Federal facili-
ty where service employees may be retained in the perfor-
mance of the succeeding contract and subject to a wage
determination which contains vacation or other benefit pro-
visions based upon length of service with a Contractor
(predecessor) or successor (29 CFR 4.173), the incumbent
Prime Contractor shall furnish the Contracting Officer a

certified list of the names of all service employees on the
Contractor’s or subcontractor’s payroll during the last
month of contract performance.  Such list shall also contain
anniversary dates of employment on the contract either
with the current or predecessor Contractors of each such
service employee. The Contracting Officer shall turn over
such list to the successor Contractor at the commencement
of the succeeding contract.

(o)  Rulings and Interpretations. Rulings and interpreta-
tions of the Act are contained in Regulations, 29 CFR Part 4.

(p)  Contractor’s Certification. (1) By entering into this
contract, the Contractor (and officials thereof) certifies that
neither it (nor he or she) nor any person or firm who has a
substantial interest in the Contractor’s firm is a person or
firm ineligible to be awarded Government contracts by
virtue of the sanctions imposed under section 5 of the Act.

(2)  No part of this contract shall be subcontracted to
any person or firm ineligible for award of a Government
contract under section 5 of the Act.

(3)  The penalty for making false statements is pre-
scribed in the U.S. Criminal Code, 18 U.S.C. 1001.
(q)  Variations, Tolerances, and Exemptions Involving

Employment. Notwithstanding any of the provisions in
paragraphs (b) through (o) of this clause, the following
employees may be employed in accordance with the fol-
lowing variations, tolerances, and exemptions, which the
Secretary of Labor, pursuant to section 4(b) of the Act prior
to its amendment by Pub. L. 92-473, found to be necessary
and proper in the public interest or to avoid serious impair-
ment of the conduct of Government business:

(1)  Apprentices, student-learners, and workers
whose earning capacity is impaired by age, physical or
mental deficiency, or injury may be employed at wages
lower than the minimum wages otherwise required by
section 2(a)(1) or 2(b)(1) of the Act without diminishing
any fringe benefits or cash payments in lieu thereof
required under section 2(a)(2) of the Act, in accordance
with the conditions and procedures prescribed for the
employment of apprentices, student-learners, handi-
capped persons, and handicapped clients of sheltered
workshops under section 14 of the Fair Labor Standards
Act of 1938, in the regulations issued by the
Administrator (29 CFR Parts 520, 521, 524, and 525).

(2)  The Administrator will issue certificates under
the Act for the employment of apprentices, student-
learners, handicapped persons, or handicapped clients of
sheltered workshops not subject to the Fair Labor
Standards Act of 1938, or subject to different minimum
rates of pay under the two acts, authorizing appropriate
rates of minimum wages (but without changing require-
ments concerning fringe benefits or supplementary cash
payments in lieu thereof), applying procedures pre-
scribed by the applicable regulations issued under the
Fair Labor Standards Act of 1938 (29 CFR Parts 520,
521, 524, and 525).
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(3)  The Administrator will also withdraw, annul, or
cancel such certificates in accordance with the regula-
tions in 29 CFR Parts 525 and 528.
(r)  Apprentices.  Apprentices will be permitted to work

at less than the predetermined rate for the work they per-
form when they are employed and individually registered
in a bona fide apprenticeship program registered with a
State Apprenticeship Agency which is recognized by the
U.S. Department of Labor, or if no such recognized agency
exists in a State, under a program registered with the
Bureau of Apprenticeship and Training, Employment and
Training Administration, U.S. Department of Labor. Any
employee who is not registered as an apprentice in an
approved program shall be paid the wage rate and fringe
benefits contained in the applicable wage determination for
the journeyman classification of work actually performed.
The wage rates paid apprentices shall not be less than the
wage rate for their level of progress set forth in the regis-
tered program, expressed as the appropriate percentage of
the journeyman’s rate contained in the applicable wage
determination. The allowable ratio of apprentices to jour-
neymen employed on the contract work in any craft classi-
fication shall not be greater than the ratio permitted to the
Contractor as to his entire work force under the registered
program.

(s)  Tips. An employee engaged in an occupation in
which the employee customarily and regularly receives
more than $30 a month in tips may have the amount of
these tips credited by the employer against the minimum
wage required by section 2(a)(1) or section 2(b)(1) of the
Act, in accordance with section 3(m) of the Fair Labor
Standards Act and Regulations, 29 CFR Part 531.
However, the amount of credit shall not exceed $1.34 per
hour beginning January 1, 1981. To use this provision—

(1)  The employer must inform tipped employees
about this tip credit allowance before the credit is uti-
lized;

(2)  The employees must be allowed to retain all tips
(individually or through a pooling arrangement and
regardless of whether the employer elects to take a cred-
it for tips received);

(3)  The employer must be able to show by records
that the employee receives at least the applicable
Service Contract Act minimum wage through the com-
bination of direct wages and tip credit; and

(4)  The use of such tip credit must have been permit-
ted under any predecessor collective bargaining agree-
ment applicable by virtue of section 4(c) of the Act.
(t)  Disputes Concerning Labor Standards. The U.S.

Department of Labor has set forth in 29 CFR Parts 4, 6, and
8 procedures for resolving disputes concerning labor stan-
dards requirements. Such disputes shall be resolved in accor-
dance with those procedures and not the Disputes clause of
this contract. Disputes within the meaning of this clause
include disputes between the Contractor (or any of its sub-

contractors) and the contracting agency, the U.S. Department
of Labor, or the employees or their representatives.

(End of clause) 

52.222-42  Statement of Equivalent Rates for Federal
Hires. 
As prescribed in 22.1006(b), insert the following clause:

STATEMENT OF EQUIVALENT RATES FOR
FEDERAL HIRES (MAY 1989)

In compliance with the Service Contract Act of 1965, as
amended, and the regulations of the Secretary of Labor (29
CFR Part 4), this clause identifies the classes of service
employees expected to be employed under the contract and
states the wages and fringe benefits payable to each if they
were employed by the contracting agency subject to the
provisions of 5 U.S.C. 5341 or 5332.
THIS STATEMENT IS FOR INFORMATION ONLY: IT 

IS NOT A WAGE DETERMINATION
Employee Class              Monetary Wage - Fringe Benefits
_______________________________________________
_______________________________________________
_______________________________________________
_______________________________________________
_______________________________________________

(End of clause) 

52.222-43  Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and
Option Contracts). 
As prescribed in 22.1006(c)(1), insert the following

clause: 
FAIR LABOR STANDARDS ACT AND SERVICE

CONTRACT ACT—PRICE ADJUSTMENT
(MULTIPLE YEAR AND OPTION CONTRACTS)

(MAY 1989)
(a)  This clause applies to both contracts subject to area

prevailing wage determinations and contracts subject to
collective bargaining agreements.

(b)  The Contractor warrants that the prices in this con-
tract do not include any allowance for any contingency to
cover increased costs for which adjustment is provided
under this clause.

(c)  The wage determination, issued under the Service
Contract Act of 1965, as amended, (41 U.S.C. 351, et seq.),
by the Administrator, Wage and Hour Division,
Employment Standards Administration, U.S. Department
of Labor, current on the anniversary date of a multiple year
contract or the beginning of each renewal option period,
shall apply to this contract.  If no such determination has
been made applicable to this contract, then the Federal
minimum wage as established by section 6(a)(1) of the Fair
Labor Standards Act of 1938, as amended, (29 U.S.C. 206)
current on the anniversary date of a multiple year contract
or the beginning of each renewal option period, shall apply
to this contract. 
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(d)  The contract price or contract unit price labor rates
will be adjusted to reflect the Contractor’s actual increase or
decrease in applicable wages and fringe benefits to the
extent that the increase is made to comply with or the
decrease is voluntarily made by the Contractor as a result of:

(1)  The Department of Labor wage determination
applicable on the anniversary date of the multiple year
contract, or at the beginning of the renewal option period.
For example, the prior year wage determination required
a minimum wage rate of $4.00 per hour.  The Contractor
chose to pay $4.10.  The new wage determination
increases the minimum rate to $4.50 per hour.  Even if the
Contractor voluntarily increases the rate to $4.75 per
hour, the allowable price adjustment is $.40 per hour;

(2)  An increased or decreased wage determination
otherwise applied to the contract by operation of law; or 

(3)  An amendment to the Fair Labor Standards Act
of 1938 that is enacted after award of this contract,
affects the minimum wage, and becomes applicable to
this contract under law. 
(e)  Any adjustment will be limited to increases or decreases

in wages and fringe benefits as described in paragraph (c) of
this clause, and the accompanying increases or decreases in
social security and unemployment taxes and workers’ compen-
sation insurance, but shall not otherwise include any amount
for general and administrative costs, overhead, or profit. 

(f)  The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after
receiving a new wage determination unless this notification
period is extended in writing by the Contracting Officer.
The Contractor shall promptly notify the Contracting Officer
of any decrease under this clause, but nothing in the clause
shall preclude the Government from asserting a claim within
the period permitted by law.  The notice shall contain a state-
ment of the amount claimed and any relevant supporting
data, including payroll records, that the Contracting Officer
may reasonably require.  Upon agreement of the parties, the
contract price or contract unit price labor rates shall be modi-
fied in writing.  The Contractor shall continue performance
pending agreement on or determination of any such adjust-
ment and its effective date. 

(g)  The Contracting Officer or an authorized represen-
tative shall have access to and the right to examine any
directly pertinent books, documents, papers and records of
the Contractor until the expiration of 3 years after final
payment under the contract. 

(End of clause) 

52.222-44  Fair Labor Standards Act and Service
Contract Act—Price Adjustment. 
As prescribed in 22.1006(c)(2), insert the following clause: 
FAIR LABOR STANDARDS ACT AND SERVICE

CONTRACT ACT—PRICE ADJUSTMENT
(MAY 1989)

(a)  This clause applies to both contracts subject to area

prevailing wage determinations and contracts subject to
Contractor collective bargaining agreements.

(b)  The Contractor warrants that the prices in this con-
tract do not include any allowance for any contingency to
cover increased costs for which adjustment is provided
under this clause. 

(c)  The contract price or contract unit price labor rates
will be adjusted to reflect increases or decreases by the
Contractor in wages and fringe benefits to the extent that
these increases or decreases are made to comply with—

(1)  An increased or decreased wage determination
applied to this contract by operation of law; or 

(2)  An amendment to the Fair Labor Standards Act
of 1938 that is enacted subsequent to award of this con-
tract, affects the minimum wage, and becomes applica-
ble to this contract under law. 
(d)  Any such adjustment will be limited to increases or

decreases in wages and fringe benefits as described in para-
graph (b) of this clause, and to the accompanying increases
or decreases in social security and unemployment taxes and
workers’ compensation insurance; it shall not otherwise
include any amount for general and administrative costs,
overhead, or profit. 

(e)  The Contractor shall notify the Contracting Officer
of any increase claimed under this clause within 30 days
after the effective date of the wage change, unless this peri-
od is extended by the Contracting Officer in writing. The
Contractor shall promptly notify the Contracting Officer of
any decrease under this clause, but nothing in the clause
shall preclude the Government from asserting a claim with-
in the period permitted by law. The notice shall contain a
statement of the amount claimed and any relevant support-
ing data that the Contracting Officer may reasonably
require. Upon agreement of the parties, the contract price
or contract unit price labor rates shall be modified in writ-
ing. The Contractor shall continue performance pending
agreement on or determination of any such adjustment and
its effective date. 

(f)  The Contracting Officer or an authorized representa-
tive shall, until the expiration of 3 years after final payment
under the contract, have access to and the right to examine
any directly pertinent books, documents, papers, and
records of the Contractor. 

(End of clause)

52.222-45  [Reserved]

52.222-46  Evaluation of Compensation for Professional
Employees.
As prescribed in 22.1103, insert the following provision:

EVALUATION OF COMPENSATION FOR
PROFESSIONAL EMPLOYEES (FEB 1993)

(a) Recompetition of service contracts may in some
cases result in lowering the compensation (salaries and
fringe benefits) paid or furnished professional employees.
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This lowering can be detrimental in obtaining the quality
of professional services needed for adequate contract
performance. It is therefore in the Government’s best
interest that professional employees, as defined in 29
CFR 541, be properly and fairly compensated. As part of
their proposals, offerors will submit a total compensa-
tion plan setting forth salaries and fringe benefits pro-
posed for the professional employees who will work
under the contract. The Government will evaluate the
plan to assure that it reflects a sound management
approach and understanding of the contract require-
ments. This evaluation will include an assessment of the
offeror’s ability to provide uninterrupted high-quality
work. The professional compensation proposed will be
considered in terms of its impact upon recruiting and
retention, its realism, and its consistency with a total
plan for compensation. Supporting information will
include data, such as recognized national and regional
compensation surveys and studies of professional, public
and private organizations, used in establishing the total
compensation structure. 

(b) The compensation levels proposed should reflect a
clear understanding of work to be performed and should
indicate the capability of the proposed compensation struc-
ture to obtain and keep suitably qualified personnel to meet
mission objectives. The salary rates or ranges must take
into account differences in skills, the complexity of various
disciplines, and professional job difficulty. Additionally,
proposals envisioning compensation levels lower than
those of predecessor contractors for the same work will be
evaluated on the basis of maintaining program continuity,
uninterrupted high-quality work, and availability of
required competent professional service employees.
Offerors are cautioned that lowered compensation for
essentially the same professional work may indicate lack of
sound management judgment and lack of understanding of
the requirement. 

(c) The Government is concerned with the quality and
stability of the work force to be employed on this contract.
Professional compensation that is unrealistically low or not
in reasonable relationship to the various job categories,
since it may impair the Contractor’s ability to attract and
retain competent professional service employees, may be
viewed as evidence of failure to comprehend the complexi-
ty of the contract requirements.

(d) Failure to comply with these provisions may consti-
tute sufficient cause to justify rejection of a proposal.  

(End of provision)

52.222-47  SCA Minimum Wages and Fringe Benefits
Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining
Agreements (CBA). 
As prescribed in 22.1006(d) and 22.1012-3(d)(1), insert

the following clause: 

SERVICE CONTRACT ACT (SCA) MINIMUM WAGES
AND FRINGE BENEFITS (MAY1989)

An SCA wage determination applicable to this work has
been requested from the U.S. Department of Labor. If an
SCA wage determination is not incorporated herein, the
bidders/offerors shall consider the economic terms of the
collective bargaining agreement (CBA) between the
incumbent Contractor ____________ and the __________
(union). If the economic terms of the collective bargaining
agreement or the collective bargaining agreement itself is
not attached to the solicitation, copies can be obtained from
the Contracting Officer.  Pursuant to Department of Labor
Regulation, 29 CFR 4.1b and paragraph (g) of the clause at
52.222-41, Service Contract Act of 1965, as amended, the
economic terms of that agreement will apply to the contract
resulting from this solicitation, notwithstanding the
absence of a wage determination reflecting such terms,
unless it is determined that the agreement was not the result
of arm’s length negotiations or that after a hearing pursuant
to section 4(c) of the Act, the economic terms of the agree-
ment are substantially at variance with the wages prevail-
ing in the area. 

(End of clause)

52.222-48  Exemption from Application of Service
Contract Act Provisions for Contracts for
Maintenance, Calibration, and/or Repair of Certain
Information Technology, Scientific and Medical
and/or Office and Business Equipment—Contractor
Certification.
As prescribed in 22.1006(e)(1), insert the following

clause: 
EXEMPTION FROM APPLICATION OF SERVICE
CONTRACT ACT PROVISIONS FOR CONTRACTS

FOR MAINTENANCE, CALIBRATION, AND/OR
REPAIR OF CERTAIN INFORMATION TECHNOLO-
GY, SCIENTIFIC AND MEDICAL AND/OR OFFICE

AND BUSINESS EQUIPMENT—CONTRACTOR
CERTIFICATION (AUG 1996)

(a)  The following certification shall be checked: 
CERTIFICATION

The offeror certifies n, does not certify n that: (1) The
items of equipment to be serviced under this contract are
commercial items which are used regularly for other than
Government purposes, and are sold or traded by the
Contractor in substantial quantities to the general public in
the course of normal business operations; (2) The contract
services are furnished at prices which are, or are based on,
established catalog or market prices for the maintenance,
calibration, and/or repair of certain information technology,
scientific and medical and/or office and business equipment.
An "established catalog price" is a price (including discount
price) recorded in a catalog, price list, schedule, or other ver-
ifiable and established record that is regularly maintained by
the manufacturer or the Contractor and is either published

FAC 90—41 AUGUST 8, 1996

52.222-47 FEDERAL ACQUISITION REGULATION (FAR)

52-108



or otherwise available for inspection by customers.  An
"established market price" is a current price, established in
the course of ordinary and usual trade between buyers and
sellers free to bargain, which can be substantiated by data
from sources independent of the manufacturer or
Contractor; and (3) The Contractor utilizes the same com-
pensation (wage and fringe benefits) plan for all service
employees performing work under the contract as the
Contractor uses for equivalent employees servicing the
same equipment of commercial customers.

(b)  If a negative certification is made and a Service
Contract Act wage determination is not attached to the
solicitation, the Contractor shall notify the Contracting
Officer as soon as possible. 

(c)  Failure to execute the certification in paragraph (a)
of this clause or to contact the Contracting Officer as
required in paragraph (b) of this clause may render the bid
or offer nonresponsive. 

(End of clause)

52.222-49  Service Contract Act—Place of Performance
Unknown.
As prescribed in 22.1006(f) and 22.1009-4(c), insert the

following clause:
SERVICE CONTRACT ACT—PLACE OF

PERFORMANCE UNKNOWN (MAY 1989) 
(a)  This contract is subject to the Service Contract Act,

and the place of performance was unknown when the solic-
itation was issued.  In addition to places or areas identified
in wage determinations, if any, attached to the solicitation,
wage determinations have also been requested for the fol-
lowing: __________ (insert places or areas). The
Contracting Officer will request wage determinations for
additional places or areas of performance if asked to do so
in writing by ________________ (insert time and date).

(b)  Offerors who intend to perform in a place or area of
performance for which a wage determination has not been
attached or requested may nevertheless submit bids or pro-
posals. However, a wage determination shall be requested
and incorporated in the resultant contract retroactive to the
date of contract award, and there shall be no adjustment in
the contract price.

(End of clause)

52.223-1 Clean Air and Water Certification. 
As prescribed in 23.105(a), insert the following provi-

sion in solicitations containing the clause at 52.223-2,
Clean Air and Water.

CLEAN AIR AND WATER CERTIFICATION 
(APR 1984)

The Offeror certifies that—
(a) Any facility to be used in the performance of this

proposed contract is n , is not n listed on the
Environmental Protection Agency (EPA) List of Violating
Facilities;

(b) The Offeror will immediately notify the Contracting
Officer, before award, of the receipt of any communication
from the Administrator, or a designee, of the EPA, indicat-
ing that any facility that the Offeror proposes to use for the
performance of the contract is under consideration to be
listed on the EPA List of Violating Facilities; and

(c) The Offeror will include a certification substantially
the same as this certification, including this paragraph (c),
in every nonexempt subcontract.

(End of provision)

52.223-2 Clean Air and Water. 
As prescribed in 23.105(b), insert the following clause

in solicitations and contracts to which Subpart 23.1 applies
(see 23.101) if (a) the contract is expected to exceed
$100,000; (b) the contracting officer believes that orders
under an indefinite quantity contract in any year will
exceed $100,000; or (c) a facility to be used has been the
subject of a conviction under the applicable portion of the
Air Act (42 U.S.C. 7413(c)(1)) or the Water Act (33 U.S.C.
1319(c)) and is listed by the Environmental Protection
Agency as a violating facility; and (d) the acquisition is not
otherwise exempt under 23.104.

CLEAN AIR AND WATER (APR 1984)
(a) “Air Act,” as used in this clause, means the Clean

Air Act (42 U.S.C. 7401, et seq.). 
“Clean air standards,” as used in this clause, means—

(1) Any enforceable rules, regulations, guidelines,
standards, limitations, orders, controls, prohibitions,
work practices, or other requirements contained in,
issued under, or otherwise adopted under the Air Act or
Executive Order 11738;

(2) An applicable implementation plan as described
in section 110(d) of the Air Act (42 U.S.C. 7410(d));

(3) An approved implementation procedure or plan
under section 111(c) or section 111(d) of the Air Act (42
U.S.C. 7411(c) or (d)); or

(4) An approved implementation procedure under
section 112(d) of the Air Act (42 U.S.C. 7412(d)). 
“Clean water standards,” as used in this clause, means

any enforceable limitation, control, condition, prohibition,
standard, or other requirement promulgated under the
Water Act or contained in a permit issued to a discharger
by the EPA or by a State under an approved program, as
authorized by section 402 of the Water Act (33 U.S.C.
1342), or by local government to ensure compliance with
pretreatment regulations as required by section 307 of the
Water Act (33 U.S.C. 1317). 

“Compliance,” as used in this clause, means compliance
with—

(1) Clean air or water standards; or
(2) A schedule or plan ordered or approved by a

court of competent jurisdiction, the EPA, or an air or
water pollution control agency under the requirements
of the Air Act or Water Act and related regulations. 
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“Facility,” as used in this clause, means any building,
plant, installation, structure, mine, vessel or other floating
craft, location, or site of operations, owned, leased, or
supervised by a Contractor or subcontractor, used in the
performance of a contract or subcontract. When a location
or site of operations includes more than one building, plant,
installation, or structure, the entire location or site shall be
deemed a facility except when the Administrator, or a
designee, of the EPA determines that independent facilities
are collocated in one geographical area.

“Water Act,” as used in this clause, means Clean Water
Act (33 U.S.C. 1251, et seq.). 

(b) The Contractor agrees—
(1) To comply with the requirements of section 114

of the Clean Air Act (42 U.S.C. 7414) and section 308
of the Clean Water Act (33 U.S.C. 1318) relating to
inspection, monitoring, entry, reports, and information,
as well as other requirements specified in section 114
and section 308 of the Air Act and the Water Act, and
all regulations and guidelines issued to implement those
acts before the award of this contract;

(2) That no portion of the work required by this
prime contract will be performed in a facility listed on
the EPA List of Violating Facilities on the date when
this contract was awarded unless and until the EPA
eliminates the name of the facility from the listing;

(3) To use best efforts to comply with clean air stan-
dards and clean water standards at the facility in which
the contract is being performed; and

(4) To insert the substance of this clause into any
nonexempt subcontract, including this subparagraph
(b)(4).

(End of clause)

52.223-3 Hazardous Material Identification and
Material Safety Data. 
As prescribed in 23.303, insert the following clause:

HAZARDOUS MATERIAL IDENTIFICATION AND 
MATERIAL SAFETY DATA  (NOV 1991)

(a) “Hazardous material”, as used in this clause,
includes any material defined as hazardous under the latest
version of Federal Standard No. 313 (including revisions
adopted during the term of the contract).

(b) The offeror must list any hazardous material, as
defined in paragraph (a) of this clause, to be delivered

under this contract.  The hazardous material shall be prop-
erly identified and include any applicable identification
number, such as National Stock Number or Special Item
Number.  This information shall also be included on the
Material Safety Data Sheet submitted under this contract.

Material Identification No.
(If none, insert “None”)

___________________ ___________________

___________________ ___________________

___________________ ___________________

(c)  The apparently successful offeror, by acceptance of
the contract, certifies that the list in paragraph (b) of this
clause is complete.  This list must be updated during per-
formance of the contract whenever the Contractor deter-
mines that any other material to be delivered under this
contract is hazardous.

(d)  The apparently successful offeror agrees to submit,
for each item as required prior to award, a Material Safety
Data Sheet, meeting the requirements of 29 CFR
1910.1200(g) and the latest version of Federal Standard
No. 313, for all hazardous material identified in paragraph
(b) of this clause.  Data shall be submitted in accordance
with Federal Standard No. 313, whether or not the appar-
ently successful offeror is the actual manufacturer of these
items.  Failure to submit the Material Safety Data Sheet
prior to award may result in the apparently successful
offeror being considered nonresponsible and ineligible for
award.

(e)  If, after award, there is a change in the composition
of the item(s) or a revision to Federal Standard No. 313,
which renders incomplete or inaccurate the data submitted
under paragraph (d) of this clause or the certification sub-
mitted under paragraph (c) of this clause, the Contractor
shall promptly notify the Contracting Officer and resubmit
the data.

(f)  Neither the requirements of this clause nor any act
or failure to act by the Government shall relieve the
Contractor of any responsibility or liability for the safety of
Government, Contractor, or subcontractor personnel or
property.
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(g)  Nothing contained in this clause shall relieve the
Contractor from complying with applicable Federal, State,
and local laws, codes, ordinances, and regulations (includ-
ing the obtaining of licenses and permits) in connection
with hazardous material.

(h)  The Government's rights in data furnished under
this contract with respect to hazardous material are as fol-
lows:

(1)  To use, duplicate and disclose any data to which
this clause is applicable.  The purposes of this right are
to—

(i)  Apprise personnel of the hazards to which they
may be exposed in using, handling, packaging, trans-
porting, or disposing of hazardous materials;

(ii)  Obtain medical treatment for those affected
by the material; and

(iii)  Have others use, duplicate, and disclose the
data for the Government for these purposes.
(2)  To use, duplicate, and disclose data furnished

under this clause, in accordance with subparagraph
(h)(1) of this clause, in precedence over any other clause
of this contract providing for rights in data.

(3)  The Government is not precluded from using
similar or identical data acquired from other sources.

(End of clause)
Alternate I (JUL 1995).  If the contract is awarded by

an agency other than the Department of Defense, add the
following paragraph (i) to the basic clause:

(i)  Except as provided in paragraph (i)(2), the
Contractor shall prepare and submit a sufficient number of
Material Safety Data Sheets (MSDS's), meeting the
requirements of 29 CFR 1910.1200(g) and the latest ver-
sion of Federal Standard No. 313, for all hazardous materi-
als identified in paragraph (b) of this clause.

(1)  For items shipped to consignees, the Contractor
shall include a copy of the MSDS's with the packing list
or other suitable shipping document which accompanies
each shipment.  Alternatively, the Contractor is permit-
ted to transmit MSDS's to consignees in advance of
receipt of shipments by consignees, if authorized in
writing by the Contracting Officer.

(2)  For items shipped to consignees identified by
mailing address as agency depots, distribution centers or
customer supply centers, the Contractor shall provide
one copy of the MSDS's in or on each shipping contain-
er.  If affixed to the outside of each container, the
MSDS's must be placed in a weather resistant envelope.

52.223-4 Recovered Material Certification. 
As prescribed in 23.405(a), insert the following provi-

sion:
RECOVERED MATERIAL CERTIFICATION

(MAY 1995)
The offeror certifies, by signing this offer, that recov-

ered materials, as defined in FAR 23.402, will be used as

required by the applicable purchase descriptions.
(End of provision)

52.223-5  [Reserved]

52.223-6 Drug-Free Workplace.
As prescribed in 23.505, insert the following clause:

DRUG-FREE WORKPLACE (JAN 1997)
(a) Definitions.  As used in this clause—
“Controlled substance” means a controlled substance in

schedules I through V of section 202 of the Controlled
Substances Act (21 U.S.C. 812) and as further defined in
regulation at 21 CFR 1308.11 - 1308.15. 

“Conviction” means a finding of guilt (including a plea
of nolo contendere) or imposition of sentence, or both, by
any judicial body charged with the responsibility to deter-
mine violations of the Federal or State criminal drug
statutes.

“Criminal drug statute” means a Federal or non-Federal
criminal statute involving the manufacture, distribution,
dispensing, possession, or use of any controlled substance.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the Contractor in connection with a
specific contract at which employees of the Contractor are
prohibited from engaging in the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a controlled
substance.

“Employee” means an employee of a Contractor directly
engaged in the performance of work under a Government
contract.  “Directly engaged” is defined to include all direct
cost employees and any other Contractor employee who
has other than a minimal impact or involvement in contract
performance. 

“Individual” means an offeror/contractor that has no
more than one employee including the offeror/contractor.

(b) The Contractor, if other than an individual, shall—
within 30 days after award (unless a longer period is agreed
to in writing for contracts of 30 days or more performance
duration), or as soon as possible for contracts of less than
30 days performance duration—

(1) Publish a statement notifying its employees that
the unlawful manufacture, distribution, dispensing, pos-
session, or use of a controlled substance is prohibited in
the Contractor's workplace and specifying the actions
that will be taken against employees for violations of
such prohibition;

(2) Establish an ongoing drug-free awareness pro-
gram to inform such employees about—

(i) The dangers of drug abuse in the workplace;
(ii) The Contractor's policy of maintaining a drug-

free workplace;
(iii) Any available drug counseling, rehabilitation,

and employee assistance programs; and
(iv) The penalties that may be imposed upon

employees for drug abuse violations occurring in the
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workplace;
(3) Provide all employees engaged in performance of

the contract with a copy of the statement required by
subparagraph (b)(1) of this clause;

(4) Notify such employees in writing in the statement
required by subparagraph (b)(1) of this clause that, as a
condition of continued employment on this contract, the
employee will—

(i) Abide by the terms of the statement; and
(ii) Notify the employer in writing of the employ-

ee's conviction under a criminal drug statute for a
violation occurring in the workplace no later than 5
days after such conviction;
(5) Notify the Contracting Officer in writing within

10 days after receiving notice under subdivision
(b)(4)(ii) of this clause, from an employee or otherwise
receiving actual notice of such conviction.  The notice
shall include the position title of the employee; 

(6) Within 30 days after receiving notice under sub-
division (b)(4)(ii) of this clause of a conviction, take one
of the following actions with respect to any employee
who is convicted of a drug abuse violation occurring in
the workplace:

(i) Taking appropriate personnel action against
such employee, up to and including termination; or

(ii) Require such employee to satisfactorily partic-
ipate in a drug abuse assistance or rehabilitation pro-
gram approved for such purposes by a Federal, State,
or local health, law enforcement, or other appropriate
agency; and
(7) Make a good faith effort to maintain a drug-free

workplace through implementation of subparagraphs
(b)(1) though (b)(6) of this clause.
(c) The Contractor, if an individual, agrees by award of

the contract or acceptance of a purchase order, not to
engage in the unlawful manufacture, distribution, dispens-
ing, possession, or use of a controlled substance while per-
forming this contract.

(d) In addition to other remedies available to the
Government, the Contractor's failure to comply with the
requirements of paragraph (b) or (c) of this clause may,
pursuant to FAR 23.506, render the Contractor subject to
suspension of contract payments, termination of the con-
tract or default, and suspension or debrment.

(End of clause)

52.223-7  Notice of Radioactive Materials.
As prescribed in 23.602, insert the following clause:

NOTICE OF RADIOACTIVE MATERIALS
(NOV 1991)

(a)  The Contractor shall notify the Contracting Officer
or designee, in writing, ______________* days prior to the
delivery of, or prior to completion of any servicing
required by this contract of, items containing either (1)
radioactive material requiring specific licensing under the

regulations issued pursuant to the Atomic Energy Act of
1954, as amended, as set forth in Title 10 of the Code of
Federal Regulations, in effect on the date of this contract,
or (2) other radioactive material not requiring specific
licensing in which the specific activity is greater than 0.002
microcuries per gram or the activity per item equals or
exceeds 0.01 microcuries.  Such notice shall specify the
part or parts of the items which contain radioactive materi-
als, a description of the materials, the name and activity of
the isotope, the manufacturer of the materials, and any
other information known to the Contractor which will put
users of the items on notice as to the hazards involved
(OMB No. 9000-0107).

* The Contracting Officer shall insert the number of days required in

advance of delivery of the item or completion of the servicing to assure

that required licenses are obtained and appropriate personnel are notified

to institute any necessary safety and health precautions.  See FAR

23.601(d).

(b)  If there has been no change affecting the quantity of
activity, or the characteristics and composition of the
radioactive material from deliveries under this contract or
prior contracts, the Contractor may request that the
Contracting Officer or designee waive the notice require-
ment in paragraph (a) of this clause.  Any such request
shall—

(1)  Be submitted in writing; 
(2)  Contain a certification that the quantity of activi-

ty, characteristics, and composition of the radioactive
material have not changed; and 

(3)  Cite the contract number on which the prior noti-
fication was submitted and the contracting office to
which it was submitted.
(c)  All items, parts, or subassemblies which contain

radioactive materials in which the specific activity is
greater than 0.002 microcuries per gram or activity per
item equals or exceeds 0.01 microcuries, and all containers
in which such items, parts or subassemblies are delivered
to the Government shall be clearly marked and labeled as
required by the latest revision of MIL-STD 129 in effect on
the date of the contract.

(d)  This clause, including this paragraph (d), shall be
inserted in all subcontracts for radioactive materials meet-
ing the criteria in paragraph (a) of this clause.

(End of clause)

52.223-8  Estimate of Percentage of Recovered Material
for Designated Items to be Used in the Performance
of the Contract.
As prescribed in 23.405(b)(1), insert the following pro-

vision:
ESTIMATE OF PERCENTAGE OF RECOVERED

MATERIAL FOR DESIGNATED ITEMS TO BE USED
IN THE PERFORMANCE OF THE CONTRACT

(MAY 1995)
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(a)  By signing this offer, the offeror estimates that the
total percentage(s) of recovered material for EPA
Designated Items (see 40 CFR, Chapter 1, Subchapter I) to
be used in the products and services to be provided under
the terms and specifications set forth in this solicitation
shall be as follows:

ESTIMATED PERCENTAGE

ITEM OF RECOVERED MATERIAL*

_____________________ _________________________
_____________________ __________________________

*In addition, for paper products, include the percentage of postcon-

sumer material.

(b)  Prospective offerors are cautioned that the
Government will conclude that the percentage(s) of recov-
ered materials to be used in products and services to be
provided under any resulting contract shall be “0%” if the
estimate(s) requested in this solicitation provision are left
blank.

(c)  Prospective offerors are further cautioned that esti-
mated percentage(s) of recovered materials to be used in
products and services to be provided under any resulting
contract that are less than the requirements set forth in this
solicitation may render a prospective offeror's offer nonre-
sponsive.

(End of provision)
Alternate I  (MAY 1995).  As prescribed in

23.405(b)(2), use the basic provision and replace the words
“EPA Designated Items” with “Agency Designated Items”
in paragraph (a) of the basic provision.

Alternate II (MAY 1995).  As prescribed in
23.405(b)(3), substitute the following paragraph (a) for
paragraph (a) of the basic provision:

(a)  By signing this offer, the offeror—
(1)  Estimates that the total percentage(s) of recov-

ered material for EPA Designated Items to be used in
the products and services to be provided under the terms
and specifications set forth in this solicitation shall be as
follows:

ESTIMATED PERCENTAGE

ITEM OF RECOVERED MATERIAL*

_____________________ _________________________
_____________________ __________________________

*In addition, for paper products, include the percentage of postcon-

sumer material.

(2)  Estimates that the total percentage(s) of recovered
material for Agency Designated Items to be used in the
products and services to be provided under the terms and
specifications set forth in this solicitation shall be as fol-
lows:

ESTIMATED PERCENTAGE

ITEM OF RECOVERED MATERIAL*

_____________________ _________________________
_____________________ __________________________

*In addition, for paper products, include the percentage of postcon-

sumer material.

52.223-9  Certification of Percentage of Recovered
Material Content for EPA Designated Items Used in
Performance of the Contract.
As prescribed in 23.405(c), insert the following clause:

CERTIFICATION OF PERCENTAGE OF RECOVERED
MATERIAL CONTENT FOR EPA DESIGNATED

ITEMS USED IN PERFORMANCE OF THE 
CONTRACT  (MAY 1995)

(a)  As required under Section 6962 of the Solid Waste
Disposal Act, an officer or employee of the Contractor
shall execute the following certification annually as
required in paragraph (b) of this clause:

CERTIFICATION
I, _______________________ (name of certifier), am

an officer or employee responsible for the performance of
this contract and hereby certify that the following mini-
mum recovered material content for EPA Designated Items
was actually used in the performance of this contract dur-
ing the preceding Government fiscal year (October 1 -
September 30, _____):

TOTAL DOLLAR

ITEM PERCENTAGE OF RECOVERED AMOUNT OF

MATERIAL CONTENT UTILIZED* ITEM USED

_________      ________________ ________________
_________      ________________ ________________
_________      ________________ ________________
_________       ________________    ________________
*In addition, for paper products, include the percentage of postconsumer

material content utilized.

_______________________________________________
Signature of the Officer or Employee
_______________________________________________
Typed Name of the Officer or Employee
_______________________________________________
Title
_______________________________________________
Name of Company, Firm, or Organization
_______________________________________________
Date

(End of certification)
(b)  The Contractor shall submit this certification annu-

ally to ______________ * ______________ by November
1, for the previous Government fiscal year (October 1
through September 30).
*To be completed in accordance with agency procedures.

(End of clause)

52.223-10  Waste Reduction Program.
As prescribed in 23.706, insert the following clause:

WASTE REDUCTION PROGRAM 
(MAY 1995)

(a)  Definition.  “Waste reduction,” as used in this
clause, means preventing or decreasing the amount of
waste being generated through waste prevention, recycling,
or purchasing recycled and environmentally preferable
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products.
(b)  Consistent with the requirements of Section 701 of

Executive Order 12873, the Contractor shall establish a
program to promote cost-effective waste reduction in all
operations and facilities covered by this contract.  Any
such program shall comply with applicable Federal, state,
and local requirements.

(End of clause)

52.223-11  Ozone-Depleting Substances.
As prescribed in 23.804(a), insert the following clause:
OZONE-DEPLETING SUBSTANCES (JUN 1996)

(a) Definition.  “Ozone-depleting substance”, as used in
this clause, means any substance designated as Class I by
the Environmental Protection Agency (EPA) (40 CFR Part
82), including but not limited to chlorofluorocarbons,
halons, carbon tetrachloride, and methyl chloroform; or
any substance designated as Class II by EPA (40 CFR Part
82), including but not limited to hydrochlorofluorocarbons.

(b) The Contractor shall label products which contain or
are manufactured with ozone-depleting substances in the
manner and to the extent required by 42 U.S.C. 7671j (b),
(c), and (d) and 40 CFR Part 82, Subpart E, as follows:

WARNING:  Contains (or manufactured with, if applicable)

_________*_________, a substance(s) which harm(s) public health

and environment by destroying ozone in the upper atmosphere.

* The Contractor shall insert the name of the substance(s).
(End of clause)

52.223-12  Refrigeration Equipment and Air
Conditioners.
As prescribed in 23.804(b), insert the following clause:
REFRIGERATION EQUIPMENT AND AIR CONDI-

TIONERS  (MAY 1995)
The Contractor shall comply with the applicable require-

ments of Sections 608 and 609 of the Clean Air Act (42 U.S.C.
7671g and 7671h) as each or both apply to this contract.

(End of clause)

52.223-13  Certification of Toxic Chemical Release
Reporting.
As prescribed in 23.907(a), insert the following provision:

CERTIFICATION OF TOXIC CHEMICAL RELEASE
REPORTING  (OCT 1996)

(a)  Submission of this certification is a prerequisite for
making or entering into this contract imposed by Executive
Order 12969, August 8, 1995.

(b)  By signing this offer, the offeror certifies that—
(1)  As the owner or operator of facilities that will

be used in the performance of this contract that are sub-
ject to the filing and reporting requirements described in
section 313 of the Emergency Planning and Community
Right-to-Know Act of 1986 (EPCRA) (42 U.S.C.
11023) and section 6607 of the Pollution Prevention Act
of 1990 (PPA) (42 U.S.C. 13106), the offeror will file
and continue to file for such facilities for the life of the

contract the Toxic Chemical Release Inventory Form
(Form R) as described in sections 313(a) and (g) of
EPCRA and section 6607 of PPA; or

(2)  None of its owned or operated facilities to be
used in the performance of this contract is subject to the
Form R filing and reporting requirements because each
such facility is exempt for at least one of the following
reasons:  (Check each block that is applicable.)

n (i) The facility does not manufacture, process,
or otherwise use any toxic chemicals listed under
section 313(c) of EPCRA, 42 U.S.C. 11023(c);

n (ii) The facility does not have 10 or more full-
time employees as specified in section 313(b)(1)(A)
of EPCRA, 42 U.S.C. 11023(b)(1)(A);

n (iii) The facility does not meet the reporting
thresholds of toxic chemicals established under section
313(f) of EPCRA, 42 U.S.C. 11023(f) (including the
alternate thresholds at 40 CFR 372.27, provided an
appropriate certification form has been filed with EPA);

n (iv) The facility does not fall within Standard
Industrial Classification Code (SIC) designations 20
through 39 as set forth in section 19.102 of the
Federal Acquisition Regulation; or 

n (v) The facility is not located within any State
of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, American
Samoa, the United States Virgin Islands, the Northern
Mariana Islands, or any other territory or possession
over which the United States has jurisdiction.

(End of provision)

52.223-14  Toxic Chemical Release Reporting.
As prescribed in 23.907(b), insert the following clause:

TOXIC CHEMICAL RELEASE REPORTING  
(OCT 1996)

(a) Unless otherwise exempt, the Contractor, as owner or
operator of a facility used in the performance of this contract,
shall file by July 1 for the prior calendar year an annual Toxic
Chemical Release Inventory Form (Form R) as described in sec-
tions 313(a) and (g) of the Emergency Planning and Community
Right-to-Know Act of 1986 (EPCRA) (42 U.S.C. 11023(a) and
(g)), and section 6607 of the Pollution Prevention Act of 1990
(PPA) (42 U.S.C. 13106).  The Contractor shall file, for each
facility subject to the Form R filing and reporting requirements,
the annual Form R throughout the life of the contract.

(b) A Contractor owned or operated facility used in the
performance of this contract is exempt from the require-
ment to file an annual Form R if—

(1) The facility does not manufacture, process, or
otherwise use any toxic chemicals listed under section
313(c) of EPCRA, 42 U.S.C. 11023(c); 

(2) The facility does not have 10 or more full-time
employees as specified in section 313(b)(1)(A) of
EPCRA, 42 U.S.C. 11023(b)(1)(A);

(3) The facility does not meet the reporting thresh-
olds of toxic chemicals established under section 313(f)
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of EPCRA, 42 U.S.C. 11023(f) (including the alternate
thresholds at 40 CFR 372.27, provided an appropriate
certification form has been filed with EPA); 

(4) The facility does not fall within Standard
Industrial Classification Code (SIC) designations 20
through 39 as set forth in section 19.102 of the Federal
Acquisition Regulation (FAR); or

(5)  The facility is not located within any State of the United
States, the District of Columbia, the Commonwealth of Puerto
Rico, Guam, American Samoa, the United States Virgin
Islands, the Northern Mariana Islands, or any other territory or
possession over which the United States has jurisdiction. 
(c) If the Contractor has certified to an exemption in

accordance with one or more of the criteria in paragraph (b)
of this clause, and after award of the contract circumstances
change so that any of its owned or operated facilities used in
the performance of this contract is no longer exempt—

(1) The Contractor shall notify the Contracting
Officer; and

(2) The Contractor, as owner or operator of a facility
used in the performance of this contract that is no longer
exempt, shall (i) submit a Toxic Chemical Release
Inventory Form (Form R) on or before July 1 for the
prior calendar year during which the facility becomes
eligible; and (ii) continue to file the annual Form R for
the life of the contract for such facility.
(d) The Contracting Officer may terminate this contract

or take other action as appropriate, if the Contractor fails to
comply accurately and fully with the EPCRA and PPA
toxic chemical release filing and reporting requirements.

(e) Except for acquisitions of commercial items as
defined in FAR Part 2, the Contractor shall—

(1) For competitive subcontracts expected to exceed
$100,000 (including all options), include a solicitation pro-
vision substantially the same as the provision at FAR
52.223-13, Certification of Toxic Chemical Release
Reporting; and 

(2) Include in any resultant subcontract exceeding
$100,000 (including all options), the substance of this
clause, except this paragraph (e).

(End of clause)

52.224-1 Privacy Act Notification.
As prescribed in 24.104, insert the following clause in

solicitations and contracts, when the design, development,
or operation of a system of records on individuals is
required to accomplish an agency function:

PRIVACY ACT NOTIFICATION (APR 1984)
The Contractor will be required to design, develop, or

operate a system of records on individuals, to accomplish
an agency function subject to the Privacy Act of 1974,
Public Law 93-579, December 31, 1974 (5 U.S.C. 552a)
and applicable agency regulations. Violation of the Act
may involve the imposition of criminal penalties.

(End of clause)

52.224-2 Privacy Act.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development,
or operation of a system of records on individuals is
required to accomplish an agency function:

PRIVACY ACT (APR 1984)
(a) The Contractor agrees to—

(1) Comply with the Privacy Act of 1974 (the Act)
and the agency rules and regulations issued under the
Act in the design, development, or operation of any sys-
tem of records on individuals to accomplish an agency
function when the contract specifically identifies—

(i) The systems of records; and
(ii) The design, development, or operation work

that the contractor is to perform;
(2) Include the Privacy Act notification contained in this

contract in every solicitation and resulting subcontract and in
every subcontract awarded without a solicitation,
when the work statement in the proposed subcon-
tract requires the redesign, development, or operation of
a system of records on individuals that is subject to the Act; and

(3) Include this clause, including this subparagraph
(3), in all subcontracts awarded under this contract
which requires the design, development, or operation of
such a system of records.
(b) In the event of violations of the Act, a civil action may

be brought against the agency involved when the violation
concerns the design, development, or operation of a system
of records on individuals to accomplish an agency function,
and criminal penalties may be imposed upon the officers or
employees of the agency when the violation concerns the
operation of a system of records on individuals to accom-
plish an agency function. For purposes of the Act, when the
contract is for the operation of a system of
records on individuals to accomplish an agency function, the
Contractor is considered to be an employee of the agency.

(c)(1) “Operation of a system of records,” as used in this
clause, means performance of any of the activities associat-
ed with maintaining the system of records, including the
collection, use, and dissemination of records.

(2) “Record,” as used in this clause, means any item,
collection, or grouping of information about an individual
that is maintained by an agency, including, but not limited
to, education, financial transactions, medical history, and
criminal or employment history and that contains the per-
son’s name, or the identifying number, symbol, or other
identifying particular assigned to the individual, such as a
fingerprint or voiceprint or a photograph.

(3) “System of records on individuals,” as used in this
clause, means a group of any records under the control of
any agency from which information is retrieved by the name
of the individual or by some identifying number, symbol, or
other identifying particular assigned to the individual.

(End of clause)

52.225-1 Buy American Certificate.
As prescribed in 25.109(a), insert the following provision: 

BUY AMERICAN CERTIFICATE (DEC 1989)
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The offeror certifies that each end product, except those
listed below, is a domestic end product (as defined in the
clause entitled “Buy American Act—Supplies”), and that
components of unknown origin are considered to have been
mined, produced, or manufactured outside the United States.

Excluded End Products Country of Origin
........................................... .................................................
........................................... .................................................
........................................... .................................................

(List as necessary)
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Offerors may obtain from the contracting officer lists of
articles, materials, and supplies excepted from the Buy
American Act.

(End of provision)

52.225-2 Waiver of Buy American Act for Civil Aircraft
and Related Articles.
As prescribed in 25.109(c), insert the following provision:
WAIVER OF BUY AMERICAN ACT FOR CIVIL 

AIRCRAFT AND RELATED ARTICLES 
(JAN 1996)

(a) “Civil aircraft and related articles,” as used in this
provision, means—

(1) All aircraft other than aircraft to be purchased for
use by the Department of Defense or the U.S. Coast
Guard;

(2) The engines (and parts and components for incor-
poration into the engines) of these aircraft;

(3) Any other parts, components, and subassemblies
for incorporation into the aircraft; and

(4) Any ground flight simulators, and parts and com-
ponents of these simulators, for use with respect to the
aircraft, whether to be used as original or replacement
equipment in the manufacture, repair, maintenance,
rebuilding, modification, or conversion of the aircraft,
and without regard to whether the aircraft or articles
receive duty-free treatment under section 601(a)(2) of
the Trade Agreements Act of 1979.
(b) The U.S. Trade Representative has waived applying

the Buy American Act to the acquisition of civil aircraft
and related articles (as defined in paragraph (a) of this
clause) of countries or instrumentalities that are parties to
the Agreement on Trade in Civil Aircraft.  As of January 1,
1996, those countries and instrumentalities include Canada,
the European Union (Austria, Belgium, Denmark, Finland,
France, Germany, Greece, Ireland, Italy, Luxembourg, the
Netherlands, Portugal, Spain, Sweden, and the United
Kingdom), Japan, Norway, Romania, and Switzerland.

(c) For the purpose of this waiver, an article is a product
of a country or instrumentality only if—

(1) It is wholly the growth, product, or manufacture
of that country or instrumentality; or

(2) In the case of an article that consists in whole or
in part of materials from another country or instrumen-
tality, it has been substantially transformed into a new
and different article of commerce with a name, charac-
ter, or use distinct from that of the articles from which it
was so transformed.
(d) The waiver is subject to modification or withdrawal

by the U.S. Trade Representative.
(End of provision)

52.225-3 Buy American Act—Supplies.
As prescribed in 25.109(d), insert the following clause:

BUY AMERICAN ACT—SUPPLIES (JAN 1994)
(a) The Buy American Act (41 U.S.C. 10) provides that

the Government give preference to domestic end products.
“Components,” as used in this clause, means those arti-

cles, materials, and supplies incorporated directly into the
end products.

“Domestic end product,” as used in this clause, means
(1) an unmanufactured end product mined or produced in
the United States, or (2) an end product manufactured in
the United States, if the cost of its components mined, pro-
duced, or manufactured in the United States exceeds 50
percent of the cost of all its components. Components of
foreign origin of the same class or kind as the products
referred to in subparagraphs (b)(2) or (3) of this clause
shall be treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is consid-
ered domestic. 

“End products,” as used in this clause, means those arti-
cles, materials, and supplies to be acquired for public use
under this contract.

(b) The Contractor shall deliver only domestic end prod-
ucts, except those—

(1) For use outside the United States;
(2) That the Government determines are not mined,

produced, or manufactured in the United States in suffi-
cient and reasonably available commercial quantities of
a satisfactory quality;

(3) For which the agency determines that domestic
preference would be inconsistent with the public inter-
est; or

(4) For which the agency determines the cost to be
unreasonable (see FAR 25.105). 

(End of clause)

52.225-4  Evaluation of Foreign Currency Offers.
As prescribed in 25.502, insert the following provi-

sion:
EVALUATION OF FOREIGN CURRENCY OFFERS  

(AUG 1996)
If offers are received in more than one currency, offers

shall be evaluated by converting the foreign currency to
United States currency using (insert source of rate) in
effect on the (a) date of bid opening for sealed bid acquisi-
tions, (b) closing date for negotiated acquisitions when
award is based on initial offers, or (c) due date for receipt
of best and final offers, for other acquisitions.

(End of provision)

52.225-5  Buy American Act—Construction Materials.
As prescribed in 25.205, insert the following clause in

solicitations and contracts for construction inside the
United States:

BUY AMERICAN ACT—CONSTRUCTION
MATERIALS (MAY 1992)

(a) The Buy American Act (41 U.S.C. 10) provides that
the Government give preference to domestic construction
material.  

“Components”, as used in this clause, means those arti-
cles, materials, and supplies incorporated directly into con-
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struction materials.
“Construction material”, as used in this clause, means

an article, material, or supply brought to the construction
site for incorporation into the building or work.
Construction material also includes an item brought to the
site pre-assembled from articles, materials or supplies.
However, emergency life safety systems, such as emergen-
cy lighting, fire alarm, and audio evacuation systems,
which are discrete systems incorporated into a public build-
ing or work and which are produced as a complete system,
shall be evaluated as a single and distinct construction
material regardless of when or how the individual parts or
components of such systems are delivered to the construc-
tion site.  

“Domestic construction material”, as used in this clause,
means (1) an unmanufactured construction material mined
or produced in the United States, or (2) a construction
material manufactured in the United States, if the cost of its
components mined, produced, or manufactured in the
United States exceeds 50 percent of the cost of all its com-
ponents. Components of foreign origin of the same class or
kind as the construction materials determined to be
unavailable pursuant to subparagraph 25.202(a)(3) of the
Federal Acquisition Regulation (FAR) shall be treated as
domestic.

(b) The Contractor agrees that only domestic construc-
tion material will be used by the Contractor, subcontrac-
tors, materialmen, and suppliers in the performance of this
contract, except for foreign construction materials, if any,
listed in this contract.  (The foregoing requirements are
administered in accordance with Executive Order No.
10582, dated December 17, 1954, as amended, and Subpart
25.2 of the FAR.)

(End of clause)

52.225-6 Balance of Payments Program Certificate.
As prescribed in 25.305(a), insert the following provi-

sion:
BALANCE OF PAYMENTS PROGRAM 

CERTIFICATE (APR 1985)
(a) The offeror hereby certifies that each end product or

service, except the end products or services listed below, is
a domestic end product or service (as defined in the clause
entitled “Balance of Payments Program”) and that compo-
nents of unknown origin have been considered to have
been mined, produced, or manufactured outside the United

States.
Excluded End Products or Services

LINE ITEM NO.  COUNTRY OF ORIGIN

_____________________  ________________________
_____________________  ________________________
_____________________  ________________________

(List as necessary)
(b) For evaluation purposes only, each offer of an end

product other than a domestic end product shall be increased
by 50 percent. Any domestic end product offer that exceeds
such evaluated other end product shall be considered unrea-
sonable in cost or inconsistent with the public interest.

(End of provision)

52.225-7 Balance of Payments Program.
As prescribed in 25.305(c), insert the following clause in

solicitations and contracts for acquiring supplies or services
for use outside the United States, unless one or more of the
exceptions in 25.302(b) applies or the acquisition is made
under the Trade Agreements Act of 1979 (see Subpart 25.4):

BALANCE OF PAYMENTS PROGRAM 
(APR 1984)

(a) This clause implements the Balance of Payments
Program by providing a preference for domestic end prod-
ucts or services over foreign end products or services.

“Components”, as used in this clause, means those arti-
cles, materials, and supplies directly incorporated into the
end products.

“Domestic end product”, as used in this clause, means—
(1) An unmanufactured end product mined or pro-

duced in the United States; or
(2) An end product manufactured in the United

States, if the cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of
the cost of all its components. Components of foreign
origin of the same class or kind as those that the agency
determines are not mined, produced, or manufactured in
the United States in sufficient reasonably available com-
mercial quantities of a satisfactory quality shall be treat-
ed as domestic. Components of unknown origin shall be
considered foreign. Scrap generated, collected, and pre-
pared for processing in the United States is considered
domestic.
“Domestic services”, as used in this clause, means ser-
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vices performed in the United States. If services provided
under a single contract are performed both in and outside
the United States, they shall be considered domestic if 25
percent or less of their total cost is attributable to services
(including incidental supplies used in connection with
these services) performed outside the United States.

“End product”, as used in this clause, means an article,
material, or supply acquired for public use under this con-
tract.

“Foreign end product”, as used in this clause, means a
product other than a domestic end product.

(b) The contractor agrees that there will be delivered
under this contract only domestic end products or ser-
vices unless, in its offer, it specified delivery of foreign
end products or services in the provision entitled
“Balance of Payments Program Certificate.” An offer
based on supplying a foreign end product or service, if
accepted, will permit the contractor to supply a product
or service without regard to the requirements of this
clause.

(c) Offers will be evaluated in accordance with para-
graph  25.303(b) of the Federal Acquisition Regulation.

(End of clause)

52.225-8 Buy American Act—Trade Agreements—
Balance of Payments Program Certificate.
As prescribed in 25.408(a)(1), insert the following pro-

vision:
BUY AMERICAN ACT—TRADE AGREEMENTS—

BALANCE OF PAYMENTS PROGRAM 
CERTIFICATE (JAN 1994)
(a) The offeror hereby certifies that each end product,

except those listed in paragraph (b) of this provision, is a
domestic end product (as defined in the clause entitled
“Buy American Act—Trade Agreements—Balance of
Payments Program”) and that components of unknown ori-
gin have been considered to have been mined, produced, or
manufactured outside the United States, a designated coun-
try, a North American Free Trade Agreement (NAFTA)
country, or a Caribbean Basin country, as defined in section
25.401 of the Federal Acquisition Regulation.

(b) Excluded End Products:

LINE ITEM NO. COUNTRY OF ORIGIN

_____________________  ________________________
_____________________  ________________________
_____________________  ________________________

(List as necessary)
(c)  Offers will be evaluated by giving certain prefer-

ences to domestic end products, designated country end
products, NAFTA country end products, and Caribbean
Basin country end products over other end products.  In

order to obtain these preferences in the evaluation of each
excluded end product listed in paragraph (b) of this provi-
sion, offerors must identify and certify below those exclud-
ed end products that are designated or NAFTA country end
products, or Caribbean Basin country end products.
Products that are not identified and certified below will not
be deemed designated country end products, NAFTA coun-
try end products, or Caribbean Basin country end products.
Offerors must certify by inserting the applicable line item
numbers in the following:

(1)  The offeror certifies that the following supplies
qualify as “designated or NAFTA country end products”
as those terms are defined in the clause entitled “Buy
American Act—Trade Agreements—Balance of
Payments Program:”
____________________________________________

(Insert line item numbers)
(2) The offeror certifies that the following supplies

qualify as “Caribbean Basin country end products’’ as
that term is defined in the clause entitled “Buy
American Act—Trade Agreements—Balance of
Payments Program”:
____________________________________________

(Insert line item numbers)
(d) Offers will be evaluated in accordance with Part 25

of the Federal Acquisition Regulation.
(End of provision)

52.225-9 Buy American Act—Trade Agreements—
Balance of Payments Program.
As prescribed in 25.408(a)(2), insert the following

clause:
BUY AMERICAN ACT—TRADE AGREEMENTS—

BALANCE OF PAYMENTS PROGRAM
(JAN 1996)

(a)  This clause implements the Buy American Act (41
U.S.C. 10), the Trade Agreements Act of 1979 (19 U.S.C.
2501-2582), the North American Free Trade Agreement
(NAFTA) Implementation Act (Pub. L. 103-182, 107 Stat.
2057), and the Balance of Payments Program by providing
a preference for domestic end products over foreign end
products, except for certain foreign end products which
meet the requirements for classification as designated,
NAFTA, or Caribbean Basin country end products.

“Caribbean Basin country end product”, as used in this
clause, means an article that: (1) Is wholly the growth,
product, or manufacture of a Caribbean Basin country (as
defined in section 25.401 of the Federal Acquisition
Regulation (FAR) or (2) in the case of an article which con-
sists in whole or in part of materials from another country
or instrumentality, has been substantially transformed into
a new and different article of commerce with a name, char-
acter, or use distinct from that of the article or articles from
which it was so transformed. The term refers to a product
offered for purchase under a supply contract, but for pur-
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poses of calculating the value of the end product includes
services (except transportation services) incidental to its
supply; provided, that the value of those incidental services
does not exceed that of the product itself.  The term
excludes products that are excluded from duty-free treat-
ment for Caribbean countries under the Caribbean Basin
Economic Recovery Act (19 U.S.C. 2703(b)). These exclu-
sions presently consist of (i) textiles and apparel articles
that are subject to textile agreements; (ii) footwear, hand-
bags, luggage, flat goods, work gloves, and leather wearing
apparel not designated as eligible articles for the purpose of
the Generalized System of Preferences under title V of the
Trade Act of 1974; (iii) tuna, prepared or preserved in any
manner in airtight containers; (iv) petroleum, or any prod-
uct derived from petroleum; and (v) watches and watch
parts (including cases, bracelets and straps), of whatever
type including, but not limited to, mechanical, quartz digi-
tal or quartz analog, if such watches or watch parts contain
any material that is the product of any country to which the
Tariff Schedule of the United States (TSUS) column 2 rates
of duty apply. 

“Components”, as used in this clause, means those arti-
cles, materials, and supplies incorporated directly into the
end products.

“Designated country end product”, as used in this
clause, means an article that (1) is wholly the growth, prod-
uct, or manufacture of the designated country (as defined at
FAR 25.401), or (2) in the case of an article which consists
in whole or in part of materials from another country or
instrumentality, has been substantially transformed into a
new and different article of commerce with a name, charac-
ter, or use distinct from that of the article or articles from
which it was so transformed. The term refers to a product
offered for purchase under a supply contract, but for pur-
poses of calculating the value of the end product includes
services (except transportation services) incidental to its
supply; provided, that the value of those incidental services
does not exceed that of the product itself.

“Domestic end product”, as used in this clause, means
(1) an unmanufactured end product mined or produced in
the United States, or (2) an end product manufactured in
the United States, if the cost of its components mined, pro-
duced, or manufactured in the United States exceeds 50
percent of the cost of all its components. A component
shall also be considered to have been mined, produced, or
manufactured in the United States (regardless of its source
in fact) if the end product in which it is incorporated is
manufactured in the United States and the component is of
a class or kind (i) determined by the Government to be not
mined, produced, or manufactured in the United States in
sufficient and reasonably available commercial quantities
of a satisfactory quality, or (ii) to which the agency head
concerned has determined that it would be inconsistent
with the public interest to apply the restrictions of the Buy
American Act.

“Eligible product”, as used in this clause, means a desig-
nated, North American Free Trade Agreement (NAFTA),
or Caribbean Basin country end product.

“End products”, as used in this clause, means those arti-
cles, materials, and supplies to be acquired under this con-
tract for public use.

“Foreign end product”, as used in this clause, means an
end product other than a domestic end product.

“NAFTA country”, as used in this clause, means Canada
or Mexico.

“NAFTA country end product”, as used in this clause,
means an article that (1) is wholly the growth, product, or
manufacture of a NAFTA country, or (2) in the case of an
article which consists in whole or in part of materials from
another country or instrumentality, has been substantially
transformed in a NAFTA country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed.  The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except trans-
portation services) incidental to its supply; provided, that
the value of those incidental services does not exceed that
of the product itself.

(b)  The Contracting Officer has determined that the
Trade Agreements Act and NAFTA apply to this acquisi-
tion.  Unless otherwise specified, the Acts apply to all
items in the schedule.  The Contractor agrees to deliver
under this contract only domestic end products unless, in
its offer, it specifies delivery of foreign end products in the
provision entitled “Buy American Act—Trade
Agreements—Balance of Payments Program Certificate.”
An offer certifying that a designated, NAFTA, or
Caribbean Basin country end product will be supplied
requires the Contractor to supply a designated, NAFTA, or
Caribbean Basin country end product or, at the
Contractor's option, a domestic end product.  Contractors
may not supply a foreign end product for the line items
subject to the Trade Agreements Act unless—

(1) The foreign end product is an eligible product
(see FAR 25.401);

(2) The Contracting Officer determines that offers of
domestic end products or of eligible products are either
not received or are insufficient to fulfill the
Government’s requirements; or

(3) A waiver is granted under section 302 of the
Trade Agreements Act of 1979 (see FAR 25.402(c)).
(c) Offers will be evaluated in accordance with the poli-

cies and procedures of Subpart 25.4 of the FAR.  
(End of clause)

52.225-10 Duty-Free Entry.
As prescribed in 25.605(a), insert the following clause

in solicitations and contracts over $100,000 that provide
for, or anticipate furnishing to the Government, supplies to
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be imported into the customs territory of the United States.
As prescribed in 25.605(b), the clause may be used in con-
tracts of $100,000 or less if such action is consistent with
the policy in 25.602. When used in contracts of $100,000
or less, paragraphs (b)(1) and (i)(2) shall be modified to
reduce the dollar figure.

DUTY-FREE ENTRY (APR 1984)
(a) Except as otherwise approved by the Contracting

Officer, no amount is or will be included in the contract
price for any duties on supplies specifically identified in
the Schedule to be accorded duty-free entry.

(b) Except for supplies listed in the Schedule to be
accorded duty-free entry, and except as provided under any
other clause of this contract or in paragraph (c) of this
clause, the following procedures apply:

(1) The Contractor shall notify the Contracting
Officer in writing of any purchase of foreign supplies
(including, without limitation, raw materials, compo-
nents, and intermediate assemblies) in excess of $10,000
that are to be imported into the customs territory of the
United States for delivery to the Government or for
incorporation into end items to be delivered under this
contract. The notice shall be furnished to the
Contracting Officer at least 20 days before the importa-
tion and shall identify (i) the foreign supplies, (ii) the
estimated amount of duty, and (iii) the country of origin.

(2) If the Contracting Officer determines that these
supplies should be entered duty-free, the Contracting
Officer shall notify the Contractor within 10 days.

(3) Except as otherwise approved by the Contracting
Officer, the contract price shall be reduced by (or the
allowable cost shall not include) the amount of duty that
would be payable if the supplies were not entered duty-
free.
(c) Paragraph (b) of this clause shall not apply to pur-

chases of foreign supplies if (1) they are identical in nature
with items purchased by the Contractor or any subcontrac-
tor in connection with its commercial business and (2) seg-
regation of these supplies to ensure use only on
Government contracts containing duty-free entry provi-
sions is not economical or feasible.

(d) The Contractor warrants that all supplies for 
which duty-free entry is to be claimed are intended 
to be delivered to the Government or incorporated into
the end items to be delivered under this contract, and that
duty shall be paid to the extent that these supplies, or
any portion of them, are diverted to non-Governmental
use, other than as scrap or salvage or as a result
of a competitive sale authorized by the Contracting Officer.

(e) The Government agrees to execute any required
duty-free entry certificates for items specified in this con-
tract or approved by the Contracting Officer and to assist
the Contractor in obtaining duty-free entry of the supplies.

(f) All shipping documents covering the supplies to be
entered duty-free shall consign the shipments to the contracting

agency in care of the Contractor and shall include the delivery
address of the Contractor (or contracting agency, if appropri-
ate). The documents shall bear the following information:

(1) Government prime contract number.
(2) Identification of carrier.
(3) The notation “UNITED STATES GOVERN-

MENT, ______ [agency] _____, Duty-free entry to be
claimed pursuant to Item No(s) _______ [from Tariff
Schedules] _____, Tariff Schedules of the United States
(19 U.S.C. 1202). Upon arrival of shipment at port of
entry, District Director of Customs, please release
shipment under 19 CFR 142 and notify [cognizant con-
tract administration office] for execution of Customs
Forms 7501 and 7501-A and any required duty-free
entry certificates.”

(4) Gross weight in pounds (if freight is based on
space tonnage, state cubic feet in addition to gross ship-
ping weight).

(5) Estimated value in United States dollars.
(g) The Contractor agrees to instruct the foreign sup-

plier to consign the shipment as specified in (f) of this
clause, to mark all packages with the words “UNITED
STATES GOVERNMENT” and the title of the contract-
ing agency, and to accompany the shipment with at least
two copies of the bill of lading (or other shipping docu-
ment) for use by the District Director of Customs at the
port of entry.

(h) The Contractor agrees to notify in writing the cog-
nizant contract administration office immediately upon
notification from the Contracting Officer that duty-free
entry will be accorded (or, if the duty-free supplies were
listed in the contract Schedule, upon award by the
Contractor to the overseas supplier). The notice shall iden-
tify (1) the foreign supplies, (2) the country of origin, (3)
the contract number, and (4) the scheduled delivery date(s).

(i) The Contractor agrees to insert the substance of this
clause in any subcontract under which—

(1) There will be imported into the customs territory
of the United States supplies identified in the Schedule
as supplies to be accorded duty-free entry; or

(2) Other foreign supplies in excess of $10,000 may
be imported into the customs territory of the United
States.

(End of clause)

52.225-11 Restrictions on Certain Foreign Purchases.
As prescribed in 25.702, insert the following clause:

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES 
(OCT 1996)

(a)  Unless advance written approval of the Contracting
Officer is obtained, the Contractor shall not acquire, for use
in the performance of this contract, any supplies or services
originating from sources within, or that were located in or
transported from or through, countries whose products are
banned from importation into the United States under regu-
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lations of the Office of Foreign Assets Control, Department
of the Treasury.  Those countries include Cuba, Iran, Iraq,
Libya, and North Korea.  

(b)  The Contractor shall not acquire for use in the per-
formance of this contract any supplies or services from
entities controlled by the Government of Iraq.

(c)  The Contractor agrees to insert the provisions of this
clause, including this paragraph (c), in all subcontracts
hereunder.

(End of clause) 

52.225-12—52.225-13  [Reserved]

52.225-14  Inconsistency Between English Version and
Translation of Contract.
As prescribed at 25.902, insert the following clause:

INCONSISTENCY BETWEEN ENGLISH VERSION
AND TRANSLATION OF CONTRACT (AUG 1989)
In the event of inconsistency between any terms of this

contract and any translation thereof into another language,
the English language meaning shall control.

(End of clause)

52.225-15  Buy American Act—Construction Materials
under Trade Agreements Act and North American
Free Trade Agreement.
As prescribed in 25.205(b)(1), insert the following

clause:
BUY AMERICAN ACT—CONSTRUCTION

MATERIALS UNDER TRADE AGREEMENTS ACT
AND NORTH AMERICAN FREE TRADE

AGREEMENT  (JAN 1996)
(a)  Definitions.  As used in this clause—
“Components” means those articles, materials, and sup-

plies incorporated directly into construction materials.
“Construction material” means an article, material, or

supply brought to  the construction site for incorporation
into the building or work.  Construction material also
includes an item brought to the site pre-assembled  from
articles, materials, or supplies.  However, emergency life
safety systems,  such as emergency lighting, fire alarm, and
audio evacuation systems, which are  discrete systems
incorporated into a public building or work and which are
produced as a complete system, shall be evaluated as a sin-
gle and distinct  construction material regardless of when
or how the individual parts or  components of such systems
are delivered to the construction site.

“Designated country construction material” means a
construction material that (a) is wholly the growth, product,
or manufacture of a designated country (as defined at FAR
25.401), or (b) in the case of a construction material which
consists in whole or in part of materials from another coun-
try or instrumentality, has been substantially transformed in
a designated country into a new and different construction
material distinct from the materials from which it was

transformed.
“Domestic construction material” means (1) an unmanu-

factured construction  material mined or produced in the
United States, or (2) a construction material  manufactured
in the United States, if the cost of its components mined,
produced, or manufactured in the United States exceeds 50
percent of the cost  of all its components.  Components of
foreign origin of the same class or kind  as the construction
materials determined to be unavailable pursuant to  sub-
paragraph 25.202(a)(3) of the Federal Acquisition
Regulation (FAR) shall be  treated as domestic.

“North American Free Trade Agreement (NAFTA)
country” means Canada or Mexico.

“NAFTA country construction material” means a con-
struction material that (a) is wholly the growth, product, or
manufacture of a NAFTA country, or (b) in the case of a
construction material which consists in whole or in part of
materials from another country or instrumentality, has been
substantially transformed in a NAFTA country into a new
and different construction material distinct from the materi-
als from which it was transformed.

(b)  The Buy American Act (41 U.S.C. 10) provides that
the Government give preference to domestic material.  In
addition, the Trade Agreements Act and the North
American Free Trade Agreement (NAFTA) provide that
designated country and NAFTA construction materials are
exempted from application of the Buy American Act.

(c)  The Contractor agrees that only domestic construc-
tion materials, NAFTA country construction materials or
designated country construction materials will be used by
the Contractor, subcontractors, material men and suppliers
in the performance of this contract, except for other foreign
construction materials, if any, listed in this contract.

(End of clause)
Alternate I (JAN 1996).  As prescribed in 25.205(b)(2),

substitute the following paragraphs (b) and (c) in place of
paragraphs (b) and (c) of the basic clause:

(b)  The Buy American Act (41 U.S.C. 10) provides that
the Government give preference to domestic material.  In
addition, the North American Free Trade Agreement
(NAFTA) provides that NAFTA construction materials are
exempted from application of the Buy American Act.

(c)  The Contractor agrees that only domestic construc-
tion materials or NAFTA country construction materials
will be used by the Contractor, subcontractors, material
men and suppliers in the performance of this contract,
except for other foreign construction materials, if any, list-
ed in this contract.

52.225-16—52.225-17   [Reserved]
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52.225-18  European Union Sanction for End Products.
As prescribed in 25.1003(a) insert the following clause:

EUROPEAN UNION SANCTION 
FOR END PRODUCTS  (JAN 1996)

(a)  Definitions.  As used in this clause—
“Sanctioned European Union (EU) end product”

means an article that (1) is wholly the growth, product or
manufacture of a sanctioned member state of the EU, or
(2) in the case of an article which consists in whole or in
part of materials from another country or instrumentally,
has been substantially transformed in a sanctioned EU
country into a new and different article of commerce
with a name, character or use distinct from that from
which it was so transformed.  The term refers to a prod-
uct offered for purchase under a supply contract, but for
purposes of calculating the value of the end product
includes services (except transportation services) inci-
dental to its supply; provided, that the value of these
incidental services does not exceed that of the product
itself.

“Sanctioned member state of the EU” is any of the fol-
lowing countries:  Austria, Belgium, Denmark, Finland,
France, Ireland, Italy, Luxembourg, the Netherlands,
Sweden, and the United Kingdom.

(b)  Agreement. The Contractor agrees that no sanc-
tioned EU end products will be delivered under this con-
tract.

(End of clause)

52.225-19  European Union Sanction for Services.
As prescribed in 25.1003(b), insert the following clause:

EUROPEAN UNION SANCTION 
FOR SERVICES  (JAN 1996)

(a)  Definition.  “Sanctioned member state of the
European Union (EU),” as used in this clause, is any of the
following countries:  Austria, Belgium, Denmark, Finland,
France, Ireland, Italy, Luxembourg, the Netherlands,
Sweden, and the United Kingdom.

(b)  Agreement.  The Contractor agrees not to perform
services under this contract in a sanctioned member state of
the EU.  This does not apply to subcontracts.

(End of clause)

52.225-20  Buy American Act—North American Free
Trade Agreement Implementation Act—Balance of
Payments Program Provision.
As prescribed in 25.408(a)(3), insert the following pro-

vision:
BUY AMERICAN ACT—NORTH AMERICAN FREE

TRADE AGREEMENT IMPLEMENTATION
ACT—BALANCE OF PAYMENTS PROGRAM 

PROVISION  (JUN 1996)
(a) Each end product being offered, except those listed

in paragraph (b) of this provision, is a domestic end prod-
uct (as defined in the clause entitled “Buy American
Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program”).
Components of unknown origin have been considered to
have been mined, produced, or manufactured outside the
United States.

(b) Excluded End Products:

LINE ITEM NO. COUNTRY OF ORIGIN

_____________________  ________________________
_____________________  ________________________
_____________________  ________________________

(List as necessary)
(c) Offers will be evaluated by giving certain prefer-

ences to domestic end products or NAFTA country end
products over other end products.  In order to obtain these
preferences in the evaluation of each excluded end product
listed in paragraph (b) of this provision, offerors must iden-
tify below those excluded end products that are NAFTA
country end products.  Products that are not identified
below will not be deemed NAFTA country end products.

The following supplies qualify as “NAFTA country end prod-
ucts” as that term is defined in the clause entitled “Buy American
Act—North American Free Trade Agreement Implementation
Act—Balance of Payments Program”:

LINE ITEM NO. COUNTRY OF ORIGIN
_____________________   ________________________
_____________________   ________________________
_____________________   ________________________

(List as necessary)
(d) Offers will be evaluated in accordance with Part 25

of the Federal Acquisition Regulation.  In addition, if this
solicitation is for supplies for use outside the United States,
an evaluation factor of 50 percent will be applied to offers
of end products that are not domestic or NAFTA country
end products.

(End of provision)
Alternate I (JUN 1996).  As prescribed in 25.408(a)(3),

substitute the following paragraph (c) for paragraph (c) of
the basic provision:

(c) Offers will be evaluated by giving certain prefer-
ences to domestic end products or Canadian end products
over other end products.  In order to obtain these prefer-
ences in the evaluation of each excluded end product listed
in paragraph (b) of this provision, offerors must identify
below those excluded end products that are Canadian end
products.  Products that are not identified below will not be
deemed Canadian end products.  

The following supplies qualify as “Canadian end products” as
that term is defined in the clause entitled “Buy American
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Act—North American Free Trade Agreement Implementation
Act—Balance of Payments Program”:
_______________________________________________

(Insert line item numbers)

52.225-21 Buy American Act—North American Free
Trade Agreement Implementation Act—Balance of
Payments Program.

As prescribed in 25.408(a)(4), insert the following clause:
BUY AMERICAN ACT—NORTH AMERICAN FREE

TRADE AGREEMENT IMPLEMENTATION
ACT—BALANCE OF PAYMENTS PROGRAM  

(JUN 1996)
(a) Definitions.  As used in this clause—
“Components” means those articles, materials, and sup-

plies incorporated directly into the end products.
“Domestic end product” means (1) an unmanufactured

end product mined or produced in the United States, or
(2) an end product manufactured in the United States, if
the cost of its components mined, produced, or manufac-
tured in the United States exceeds 50 percent of the cost
of all its components. A component shall also be consid-
ered to have been mined, produced, or manufactured in
the United States (regardless of its source in fact) if the
end product in which it is incorporated is manufactured
in the United States and the component is of a class or
kind (i) determined by the Government to be not mined,
produced, or manufactured in the United States in suffi-
cient and reasonably available commercial quantities of a
satisfactory quality, or (ii) to which the agency head con-
cerned has determined that it would be inconsistent with
the public interest to apply the restrictions of the Buy
American Act.

“End products” means those articles, materials, and sup-
plies to be acquired under this contract for public use.

“Foreign end product” means an end product other than
a domestic end product.

“North American Free Trade Agreement” (NAFTA)
country means Canada or Mexico.

“NAFTA country end product” means an article that
(1) is wholly the growth, product, or manufacture of a
NAFTA country, or (2) in the case of an article which
consists in whole or in part of materials from another
country or instrumentality, has been substantially trans-
formed in a NAFTA country into a new and different
article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed.  The term refers to a product offered for
purchase under a supply contract, but for purposes of cal-
culating the value of the end product includes services
(except transportation services) incidental to its supply;
provided, that the value of those incidental services does

not exceed that of the product itself.
(b) This clause implements the Buy American Act (41

U.S.C. 10), the North American Free Trade Agreement
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), and
the Balance of Payments Program by providing a prefer-
ence for domestic end products over foreign end products,
except for certain foreign end products which meet the
requirements for classification as NAFTA country end
products.

(c) The Contracting Officer has determined that the
NAFTA applies to this acquisition.  Unless otherwise spec-
ified, the Act applies to all items in the schedule.  The
Contractor agrees to deliver under this contract only
domestic end products unless, in its offer, it specifies deliv-
ery of foreign end products in the provision entitled “Buy
American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program
Certificate.”  An offer specifying that a NAFTA country
end product will be supplied requires the Contractor to sup-
ply a NAFTA country end product or, at the Contractor's
option, a domestic end product.

(End of clause)
Alternate I (JUN 1996).  As prescribed in 25.408(a)(4),

add the following definition to paragraph (a)  and substitute
the following paragraph (c) for paragraph (c) of the basic
clause:

“Canadian end product” means an article that (1) is
wholly the growth, product, or manufacture of Canada, or
(2) in the case of an article which consists in whole or in
part of materials from another country or instrumentality,
has been substantially transformed in Canada into a new
and different article of commerce with a name, character,
or use distinct from that of the article or articles from
which it was transformed.  The term refers to a product
offered for purchase under a supply contract, but for pur-
poses of calculating the value of the end product includes
services (except transportation services) incidental to its
supply; provided, that the value of those incidental services
does not exceed that of the product itself.

(c) The Contracting Officer has determined that
NAFTA applies to this acquisition.  Unless otherwise spec-
ified, NAFTA applies to all items in the schedule.  The
Contractor agrees to deliver under this contract only
domestic end products unless, in its offer, it specifies deliv-
ery of foreign end products in the provision entitled “Buy
American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program
Certificate.”  An offer specifying that a Canadian end prod-
uct will be supplied requires the Contractor to supply a
Canadian end product or, at the Contractor’s option, a
domestic end product.
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52.225-22  Balance of Payments Program—Construction
Materials—NAFTA.
As prescribed in 25.305(c)(2), insert the following

clause:
BALANCE OF PAYMENTS PROGRAM—
CONSTRUCTION MATERIALS—NAFTA  

(JUN 1996)
(a) Definitions. As used in this clause—
“Components” means those articles, materials, and sup-

plies incorporated directly into construction materials.
“Construction material” means an article, material, or

supply brought to the construction site for incorporation
into the building or work.  Construction material also
includes an item brought to the site pre-assembled from
articles, materials, or supplies.  However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, which are discrete systems
incorporated into a public building or work and which are
produced as a complete system, shall be evaluated as a sin-
gle and distinct construction material regardless of when or
how the individual parts or components of such systems
are delivered to the construction site.

“Domestic construction material” means (1) an unmanu-
factured construction material mined or produced in the
United States, or (2) a construction material manufactured
in the United States, if the cost of its components mined,
produced, or manufactured in the United States exceeds 50
percent of the cost of all its components.  Components of

foreign origin of the same class or kind as the construction
materials determined to be unavailable pursuant to sub-
paragraph 25.202(a)(3) of the Federal Acquisition
Regulation shall be treated as domestic.

“NAFTA country construction material” means a con-
struction material that (1) is wholly the growth, product, or
manufacture of a NAFTA country, or (2) in the case of a
construction material which consists in whole or in part of
materials from another country or instrumentality, has been
substantially transformed in a NAFTA country into a new
and different construction material distinct from the materi-
als from which it was transformed.

“North American Free Trade Agreement (NAFTA)
country” means Canada and Mexico.

(b) The Balance of Payments Program provides that the
Government give preference to domestic construction
material.

(c) The Contractor agrees that only domestic construc-
tion material or NAFTA country construction material will
be used by the Contractor, subcontractors, material men,
and suppliers in the performance of this contract, except for
other foreign construction materials, if any, listed in this
contract.

(End of clause)

52.226-1  Utilization of Indian Organizations and
Indian-Owned Economic Enterprises.
As prescribed in 26.104, insert the following clause:
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UTILIZATION OF INDIAN ORGANIZATIONS AND
INDIAN-OWNED ECONOMIC ENTERPRISES

(SEP 1996)
(a) For Department of Defense contracts, this clause

applies only if the contract includes a subcontracting plan
incorporated under the terms of the clause at FAR 52.219-
9, Small, Small Disadvantaged and Women-Owned Small
Business Subcontracting Plan.  It does not apply to con-
tracts awarded based on a subcontracting plan submitted
and approved under paragraph (g) of the clause at 52.219-
9.  

(b) Definitions.  As used in this clause:  
“Indian” means any person who is a member of any

Indian tribe, band, group, pueblo, or community which is
recognized by the Federal Government as eligible for ser-
vices from the Bureau of Indian Affairs (BIA) in accor-
dance with 25 U.S.C. 1452(c) and any “Native” as defined
in the Alaska Native Claims Settlement Act (43 U.S.C.
1601).

“Indian organization” means the governing body of any
Indian tribe or entity established or recognized by the gov-
erning body of an Indian tribe for the purposes of 25
U.S.C., chapter 17.

“Indian-owned economic enterprise” means any Indian-
owned (as determined by the Secretary of the Interior)
commercial, industrial, or business activity established or
organized for the purpose of profit, provided that Indian
ownership shall constitute not less than 51 percent of the
enterprise.  

“Indian tribe” means any Indian tribe, band, group,
pueblo, or community, including native villages and native
groups (including corporations organized by Kenai,
Juneau, Sitka, and Kodiak) as defined in the Alaska Native
Claims Settlement Act, which is recognized by the Federal
Government as eligible for services from BIA in accor-
dance with 25 U.S.C. 1452(c).

“Interested party” means a prime contractor or an actual
or prospective offeror whose direct economic interest
would be affected by the award of a subcontract or by the
failure to award a subcontract.

(c) The Contractor agrees to use its best efforts to give
Indian organizations and Indian-owned economic enterpris-
es (25 U.S.C. 1544) the maximum practicable opportunity
to participate in the subcontracts it awards to the fullest

extent consistent with efficient performance of its contract.  
(1) The Contracting Officer and the Contractor, act-

ing in good faith, may rely on the self-certification of an
Indian organization or Indian-owned economic enter-
prise as to its eligibility, unless an interested party chal-
lenges its status or the Contracting Officer has indepen-
dent reason to question that status.  In the event of a
challenge to the self-certification of a subcontractor, the
Contracting Officer shall refer the matter to the U.S.
Department of the Interior, Bureau of Indian Affairs
(BIA), Attn:  Chief, Division of Contracting and Grants
Administration, 1849 C Street, NW, MS-334A-SIB,
Washington, DC 20245.  The BIA will determine the
eligibility and notify the Contracting Officer.  The 5 per-
cent incentive payment will not be made within 50
working days of subcontract award or while a challenge
is pending.  If a subcontractor is determined to be an
ineligible participant, no incentive payment will be
made under the Indian Incentive Program.

(2) The Contractor may request an adjustment under
the Indian Incentive Program to the following:  

(i) The estimated cost of a cost-type contract.
(ii) The target cost of a cost-plus-incentive-fee

prime contract.
(iii) The target cost and ceiling price of a fixed-

price incentive prime contract.
(iv) The price of a firm-fixed-price prime contract.  

(3)  The amount of the equitable adjustment to the
prime contract shall be 5 percent of the estimated cost,
target cost, or firm-fixed-price included in the subcon-
tract initially awarded to the Indian organization or
Indian-owned economic enterprise.

(4) The Contractor has the burden of proving the
amount claimed and must assert its request for an
adjustment prior to completion of contract performance.  
(d) The Contracting Officer, subject to the terms and

conditions of the contract and the availability of funds,
shall authorize an incentive payment of 5 percent of the
amount paid to the subcontractor.  The Contracting Officer
shall seek funding in accordance with agency procedures.
The Contracting Officer's decision is final and not subject
to the Disputes clause of this contract.   

(End of clause).
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